HIGHLIGHTS
OF THIS ISSUE

These synopses are intended only as aids to the reader in
identifying the subject matter covered. They may not be
relied upon as authoritative interpretations.

Income tax

T.D. 9736, page 402.

This document contains final regulations that address certain
integrated transactions that involve a foreign currency denom-
inated debt instrument and multiple associated hedging trans-
actions. The regulations provide that if a taxpayer has identified
multiple hedges as being part of a qualified hedging transac-
tion, and the taxpayer has terminated at least one but less than
all of the hedges (including a portion of one or more of the
hedges), the taxpayer must treat the remaining hedges as
having been sold for fair market value on the date of disposition
of the terminated hedge.

Rev. Rul. 2015-17, page 358.

Interest rates: underpayment and overpayments. The rates for
interest determined under section 6621 of the code for the
calendar quarter beginning October 1, 2015, will be 3 percent
for overpayments (2 percent in the case of a corporation), 3
percent for the underpayments, and 5 percent for large cor-
poration underpayments. The rate of interest paid on the por-
tion of a corporation overpayment exceeding $10,000 will be
0.5 percent.

Rev. Proc. 2015-45, page 412.

This revenue procedure describes conditions under which the
Internal Revenue Service will treat a regulated investment com-
pany (RIC) that invests in one or more other RICs as satisfying
the asset diversification requirements of section 851(b)(3)(B)
of the Internal Revenue Code.

Finding Lists begin on page ii.
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EMPLOYEE PLANS

Rev. Proc. 2015-47, page 419.

This revenue procedure sets forth procedures for plan admin-
istrators and plan sponsors that are required to file electroni-
cally Form 8955-SSA, "Annual Registration Statement Identify-
ing Separated Participants With Deferred Vested Benefits,” or
Form 5500-EZ, "Annual Return of One-Participant (Owners and
Their Spouses) Retirement Plan,” to request a waiver of the
electronic filing requirement due to economic hardship.

Notice 2015-61, page 408.

This notice sets forth updates on the corporate bond monthly
yield curve, the corresponding spot segment rates for Septem-
ber 2015 used under § 417(e)3)(D), the 24-month average
segment rates applicable for September 2015, and the 30-
year Treasury rates. These rates reflect the application of
§ 430(h)(2)(C)iv), which was added by the Moving Ahead for
Progress in the 21st Century Act, Public Law 112-141 (MAP-
21) and amended by section 2003 of the Highway and Trans-
portation Funding Act of 2014 (HATFA).

T.D. 9732, page 371.

These final regulations provide guidance on the determination
of minimum required contributions for single-employer defined
benefit pension plans and also contain guidance regarding the
excise tax for failure to satisfy the minimum funding require-
ments for defined benefit pension plans.

(Continued on the next page)



EXEMPT ORGANIZATIONS

Announcement 2015-25, page 422.

Serves notice to potential donors of organizations that have
recently filed a timely declaratory judgment suit under section
7428 of the Code, challenging revocation of its status as an
eligible donee under section 170(c)(2).

Notice 2015-62, page 411.

This notice confirms that under section 4944 private founda-
tion managers may consider the relationship between a partic-
ular investment and the foundation’s charitable purpose when
exercising ordinary business care and prudence in deciding
whether to make the investment.

ESTATE TAX

REG-112997-10, page 422.

These regulations provide guidance on the tax imposed on
United States citizens and residents and certain trusts, when a
gift or bequest is received, directly or indirectly, from certain
individuals who relinquished United States citizenship or
ceased to be lawful permanent residents of the United States
on or after June 17, 2008.

GIFT TAX

REG-112997-10, page 422.

These regulations provide guidance on the tax imposed on
United States citizens and residents and certain trusts, when a
gift or bequest is received, directly or indirectly, from certain
individuals who relinquished United States citizenship or
ceased to be lawful permanent residents of the United States
on or after June 17, 2008.

EXCISE TAX

Rev. Proc. 2015-46, page 414.

This revenue procedure updates Rev. Proc. 2003-78, 2003-2
C.B. 1029, to correct the mailing address and contact num-
bers for a foreign insurer or reinsurer that requests a closing
agreement for an exemption from the excise tax imposed by
section 4371, formalize certain requirements for obtaining a
closing agreement, and make corresponding changes to the
form closing agreements attached as Appendices A and B to
Rev. Proc. 2003-78.



The IRS Mission

Provide America’s taxpayers top-quality service by helping
them understand and meet their tax responsibilities and en-
force the law with integrity and fairness to all.

Introduction

The Internal Revenue Bulletin is the authoritative instrument of
the Commissioner of Internal Revenue for announcing official
rulings and procedures of the Internal Revenue Service and for
publishing Treasury Decisions, Executive Orders, Tax Conven-
tions, legislation, court decisions, and other items of general
interest. It is published weekly.

It is the policy of the Service to publish in the Bulletin all
substantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of internal
management are not published; however, statements of inter-
nal practices and procedures that affect the rights and duties
of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings to
taxpayers or technical advice to Service field offices, identify-
ing details and information of a confidential nature are deleted
to prevent unwarranted invasions of privacy and to comply with
statutory requirements.

Rulings and procedures reported in the Bulletin do not have the
force and effect of Treasury Department Regulations, but they
may be used as precedents. Unpublished rulings will not be
relied on, used, or cited as precedents by Service personnel in
the disposition of other cases. In applying published rulings and
procedures, the effect of subsequent legislation, regulations,
court decisions, rulings, and procedures must be considered,
and Service personnel and others concerned are cautioned

against reaching the same conclusions in other cases unless
the facts and circumstances are substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on provisions of
the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A, Tax
Conventions and Other Related Items, and Subpart B, Legisla-
tion and Related Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to these
subjects are contained in the other Parts and Subparts. Also
included in this part are Bank Secrecy Act Administrative Rul-
ings. Bank Secrecy Act Administrative Rulings are issued by
the Department of the Treasury's Office of the Assistant Sec-
retary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The last Bulletin for each month includes a cumulative index for
the matters published during the preceding months. These
monthly indexes are cumulated on a semiannual basis, and are
published in the last Bulletin of each semiannual period.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.
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Part I. Rulings and Decisions Under the Internal Revenue Code

of 1986

Section 6621.—
Determination of Rate of
Interest

26 CFR 301.6621-1: Interest rate.

Rev. Rul. 2015-17

Section 6621 of the Internal Revenue
Code establishes the interest rates on
overpayments and underpayments of tax.
Under section 6621(a)(1), the overpay-
ment rate is the sum of the federal short-
term rate plus 3 percentage points (2 per-
centage points in the case of a
corporation), except the rate for the por-
tion of a corporate overpayment of tax
exceeding $10,000 for a taxable period is
the sum of the federal short-term rate plus
0.5 of a percentage point. Under section
6621(a)(2), the underpayment rate is the
sum of the federal short-term rate plus 3
percentage points.

Section 6621(c) provides that for pur-
poses of interest payable under section
6601 on any large corporate underpay-
ment, the underpayment rate under section
6621(a)(2) is determined by substituting
“S percentage points” for “3 percentage
points.”

See section 6621(c) and section
301.6621-3 of the Regulations on Proce-
dure and Administration for the definition
of a large corporate underpayment and for
the rules for determining the applicable

301.6621-3 are generally effective for pe-
riods after December 31, 1990.

Section 6621(b)(1) provides that the
Secretary will determine the federal short-
term rate for the first month in each cal-
endar quarter. Section 6621(b)(2)(A) pro-
vides that the federal short-term rate
determined under section 6621(b)(1) for
any month applies during the first calen-
dar quarter beginning after that month.
Section 6621(b)(3) provides that the fed-
eral short-term rate for any month is the
federal short-term rate determined during
that month by the Secretary in accordance
with section 1274(d), rounded to the near-
est full percent (or, if a multiple of 1/2 of
1 percent, the rate is increased to the next
highest full percent).

Notice 88-59, 1988—-1 C.B. 546, an-
nounced that in determining the quarterly
interest rates to be used for overpayments
and underpayments of tax under section
6621, the Internal Revenue Service will
use the federal short-term rate based on
daily compounding because that rate is
most consistent with section 6621 which,
pursuant to section 6622, is subject to
daily compounding.

The federal short-term rate determined
in accordance with section 1274(d) during
July, 12015 is the rate published in Rev-
enue Ruling 2015-16, 2015-18 IRB 130
to take effect beginning August 1, 2015.
The federal short-term rate, rounded to the
nearest full percent, based on daily com-
pounding determined during the month of

overpayment rate of 3 percent (2 percent
in the case of a corporation) and an un-
derpayment rate of 3 percent are estab-
lished for the calendar quarter beginning
October 1, 2015. The overpayment rate
for the portion of a corporate overpayment
exceeding $10,000 for the calendar quar-
ter beginning October 1, 2015 is 0.5 per-
cent. The underpayment rate for large cor-
porate underpayments for the calendar
quarter beginning October 1, 2015, is 5
percent. These rates apply to amounts
bearing interest during that calendar quarter.

The 3 percent rate also applies to esti-
mated tax underpayments for the fourth
calendar quarter in 2015.

Interest factors for daily compound in-
terest for annual rates of 0.5 percent are
published in Appendix A of this Revenue
Ruling. Interest factors for daily com-
pound interest for annual rates of 2 per-
cent, 3 percent and 5 percent are published
in Tables 9, 11, and 15 of Rev. Proc.
95-17, 1995-1 C.B. 563, 565, and 5609.

Annual interest rates to be compounded
daily pursuant to section 6622 that apply for
prior periods are set forth in the tables ac-
companying this revenue ruling.

DRAFTING INFORMATION

The principal author of this revenue
ruling is Deborah Colbert-James of the
Office of Associate Chief Counsel (Proce-
dure & Administration). For further infor-
mation regarding this revenue ruling, con-
tact Ms. Colbert-James at (202) 317-3400

date. Section 6621(c) and section July 2015 is O percent. Accordingly, an (not a toll-free number).
APPENDIX A
365 Day Year
0.5% Compound Rate 184 Days
Days Factor Days Factor Days Factor

1 0.000013699 63 0.000863380 125 0.001713784
2 0.000027397 64 0.000877091 126 0.001727506
3 0.000041096 65 0.000890801 127 0.001741228
4 0.000054796 66 0.000904512 128 0.001754951
5 0.000068495 67 0.000918223 129 0.001768673
6 0.000082195 68 0.000931934 130 0.001782396
7 0.000095894 69 0.000945646 131 0.001796119
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365 Day Year
0.5% Compound Rate 184 Days

8 0.000109594 70 0.000959357 132 0.001809843
0.000123294 71 0.000973069 133 0.001823566

10 0.000136995 72 0.000986781 134 0.001837290
11 0.000150695 73 0.001000493 135 0.001851013
12 0.000164396 74 0.001014206 136 0.001864737
13 0.000178097 75 0.001027918 137 0.001878462
14 0.000191798 76 0.001041631 138 0.001892186
15 0.000205499 77 0.001055344 139 0.001905910
16 0.000219201 78 0.001069057 140 0.001919635
17 0.000232902 79 0.001082770 141 0.001933360
18 0.000246604 80 0.001096484 142 0.001947085
19 0.000260306 81 0.001110197 143 0.001960811
20 0.000274008 82 0.001123911 144 0.001974536
21 0.000287711 83 0.001137625 145 0.001988262
22 0.000301413 84 0.001151339 146 0.002001988
23 0.000315116 85 0.001165054 147 0.002015714
24 0.000328819 86 0.001178768 148 0.002029440
25 0.000342522 87 0.001192483 149 0.002043166
26 0.000356225 88 0.001206198 150 0.002056893
27 0.000369929 89 0.001219913 151 0.002070620
28 0.000383633 90 0.001233629 152 0.002084347
29 0.000397336 91 0.001247344 153 0.002098074
30 0.000411041 92 0.001261060 154 0.002111801
31 0.000424745 93 0.001274776 155 0.002125529
32 0.000438449 94 0.001288492 156 0.002139257
33 0.000452154 95 0.001302208 157 0.002152985
34 0.000465859 96 0.001315925 158 0.002166713
35 0.000479564 97 0.001329641 159 0.002180441
36 0.000493269 98 0.001343358 160 0.002194169
37 0.000506974 99 0.001357075 161 0.002207898
38 0.000520680 100 0.001370792 162 0.002221627
39 0.000534386 101 0.001384510 163 0.002235356
40 0.000548092 102 0.001398227 164 0.002249085
41 0.000561798 103 0.001411945 165 0.002262815
42 0.000575504 104 0.001425663 166 0.002276544
43 0.000589211 105 0.001439381 167 0.002290274
44 0.000602917 106 0.001453100 168 0.002304004
45 0.000616624 107 0.001466818 169 0.002317734
46 0.000630331 108 0.001480537 170 0.002331465
47 0.000644039 109 0.001494256 171 0.002345195
48 0.000657746 110 0.001507975 172 0.002358926
49 0.000671454 111 0.001521694 173 0.002372657
50 0.000685161 112 0.001535414 174 0.002386388
51 0.000698869 113 0.001549133 175 0.002400120
52 0.000712578 114 0.001562853 176 0.002413851
53 0.000726286 115 0.001576573 177 0.002427583
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365 Day Year

0.5% Compound Rate 184 Days
54 0.000739995 116 0.001590293 178 0.002441315
55 0.000753703 117 0.001604014 179 0.002455047
56 0.000767412 118 0.001617734 180 0.002468779
57 0.000781121 119 0.001631455 181 0.002482511
58 0.000794831 120 0.001645176 182 0.002496244
59 0.000808540 121 0.001658897 183 0.002509977
60 0.000822250 122 0.001672619 184 0.002523710

61 0.000835960 123 0.001686340

62 0.000849670 124 0.001700062

366 Day Year
0.5% Compound Rate 184 Days
Days Factor Days Factor Days Factor

1 0.000013661 63 0.000861020 125 0.001709097
2 0.000027323 64 0.000874693 126 0.001722782
3 0.000040984 65 0.000888366 127 0.001736467
4 0.000054646 66 0.000902040 128 0.001750152
5 0.000068308 67 0.000915713 129 0.001763837
6 0.000081970 68 0.000929387 130 0.001777522
7 0.000095632 69 0.000943061 131 0.001791208
8 0.000109295 70 0.000956735 132 0.001804893
9 0.000122958 71 0.000970409 133 0.001818579
10 0.000136620 72 0.000984084 134 0.001832265
11 0.000150283 73 0.000997758 135 0.001845951
12 0.000163947 74 0.001011433 136 0.001859638
13 0.000177610 75 0.001025108 137 0.001873324
14 0.000191274 76 0.001038783 138 0.001887011
15 0.000204938 77 0.001052459 139 0.001900698
16 0.000218602 78 0.001066134 140 0.001914385
17 0.000232266 79 0.001079810 141 0.001928073
18 0.000245930 80 0.001093486 142 0.001941760
19 0.000259595 81 0.001107162 143 0.001955448
20 0.000273260 82 0.001120839 144 0.001969136
21 0.000286924 83 0.001134515 145 0.001982824
22 0.000300590 84 0.001148192 146 0.001996512
23 0.000314255 85 0.001161869 147 0.002010201
24 0.000327920 86 0.001175546 148 0.002023889
25 0.000341586 87 0.001189223 149 0.002037578
26 0.000355252 88 0.001202900 150 0.002051267
27 0.000368918 89 0.001216578 151 0.002064957
28 0.000382584 90 0.001230256 152 0.002078646
29 0.000396251 91 0.001243934 153 0.002092336
30 0.000409917 92 0.001257612 154 0.002106025
31 0.000423584 93 0.001271291 155 0.002119715
32 0.000437251 94 0.001284969 156 0.002133405
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366 Day Year
0.5% Compound Rate 184 Days
33 0.000450918 95 0.001298648 157 0.002147096
34 0.000464586 96 0.001312327 158 0.002160786
35 0.000478253 97 0.001326006 159 0.002174477
36 0.000491921 98 0.001339685 160 0.002188168
37 0.000505589 99 0.001353365 161 0.002201859
38 0.000519257 100 0.001367044 162 0.002215550
39 0.000532925 101 0.001380724 163 0.002229242
40 0.000546594 102 0.001394404 164 0.002242933
41 0.000560262 103 0.001408085 165 0.002256625
42 0.000573931 104 0.001421765 166 0.002270317
43 0.000587600 105 0.001435446 167 0.002284010
44 0.000601269 106 0.001449127 168 0.002297702
45 0.000614939 107 0.001462808 169 0.002311395
46 0.000628608 108 0.001476489 170 0.002325087
47 0.000642278 109 0.001490170 171 0.002338780
48 0.000655948 110 0.001503852 172 0.002352473
49 0.000669618 111 0.001517533 173 0.002366167
50 0.000683289 112 0.001531215 174 0.002379860
51 0.000696959 113 0.001544897 175 0.002393554
52 0.000710630 114 0.001558580 176 0.002407248
53 0.000724301 115 0.001572262 177 0.002420942
54 0.000737972 116 0.001585945 178 0.002434636
55 0.000751643 117 0.001599628 179 0.002448331
56 0.000765315 118 0.001613311 180 0.002462025
57 0.000778986 119 0.001626994 181 0.002475720
58 0.000792658 120 0.001640678 182 0.002489415
59 0.000806330 121 0.001654361 183 0.002503110
60 0.000820003 122 0.001668045 184 0.002516806
61 0.000833675 123 0.001681729
62 0.000847348 124 0.001695413
TABLE OF INTEREST RATES
PERIODS BEFORE JUL. 1, 1975 — PERIODS ENDING DEC. 31, 1986
OVERPAYMENTS AND UNDERPAYMENTS
In 1995-1 C.B.
PERIOD RATE DAILY RATE TABLE
Before Jul. 1, 1975 6% Table 2, pg. 557
Jul. 1, 1975—]Jan. 31, 1976 9% Table 4, pg. 559
Feb. 1, 1976—Jan. 31, 1978 T% Table 3, pg. 558
Feb. 1, 1978—Jan. 31, 1980 6% Table 2, pg. 557
Feb. 1, 1980—Jan. 31, 1982 12% Table 5, pg. 560
Feb. 1, 1982—Dec. 31, 1982 20% Table 6, pg. 560
Jan. 1, 1983—1Jun. 30, 1983 16% Table 37, pg. 591
Jul. 1, 1983—Dec. 31, 1983 11% Table 27, pg. 581
Jan. 1, 1984—Jun. 30, 1984 11% Table 75, pg. 629
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TABLE OF INTEREST RATES
PERIODS BEFORE JUL. 1, 1975 — PERIODS ENDING DEC. 31, 1986
OVERPAYMENTS AND UNDERPAYMENTS
Jul. 1, 1984—Dec. 31, 1984 11% Table 75, pg. 629
Jan. 1, 1985—Jun. 30, 1985 13% Table 31, pg. 585
Jul. 1, 1985—Dec. 31, 1985 11% Table 27, pg. 581
Jan. 1, 1986—1Jun. 30, 1986 10% Table 25, pg. 579
Jul. 1, 1986—Dec. 31, 1986 9% Table 23, pg. 577
TABLE OF INTEREST RATES
FROM JAN. 1, 1987 — Dec. 31, 1998
OVERPAYMENTS UNDERPAYMENTS
1995-1 C.B. 1995-1 C.B.

RATE TABLE PG RATE TABLE PG
Jan. 1, 1987—Mar. 31, 1987 8% 21 575 9% 23 577
Apr. 1, 1987—Jun. 30, 1987 8% 21 575 9% 23 577
Jul. 1, 1987—Sep. 30, 1987 8% 21 575 9% 23 577
Oct. 1, 1987—Dec. 31, 1987 9% 23 577 10% 25 579
Jan. 1, 1988—Mar. 31, 1988 10% 73 627 11% 75 629
Apr. 1, 1988—Jun. 30, 1988 9% 71 625 10% 73 627
Jul. 1, 1988—Sep. 30, 1988 9% 71 625 10% 73 627
Oct. 1, 1988—Dec. 31, 1988 10% 73 627 11% 75 629
Jan. 1, 1989—Mar. 31, 1989 10% 25 579 11% 27 581
Apr. 1, 1989—IJun. 30, 1989 11% 27 581 12% 29 583
Jul. 1, 1989—Sep. 30, 1989 11% 27 581 12% 29 583
Oct. 1, 1989—Dec. 31, 1989 10% 25 579 11% 27 581
Jan. 1, 1990—Mar. 31, 1990 10% 25 579 11% 27 581
Apr. 1, 1990—Jun. 30, 1990 10% 25 579 11% 27 581
Jul. 1, 1990—Sep. 30, 1990 10% 25 579 11% 27 581
Oct. 1, 1990—Dec. 31, 1990 10% 25 579 11% 27 581
Jan. 1, 1991—Mar. 31, 1991 10% 25 579 11% 27 581
Apr. 1, 1991—Jun. 30, 1991 9% 23 577 10% 25 579
Jul. 1, 1991—Sep. 30, 1991 9% 23 577 10% 25 579
Oct. 1, 1991—Dec. 31, 1991 9% 23 577 10% 25 579
Jan. 1, 1992—Mar. 31, 1992 8% 69 623 9% 71 625
Apr. 1, 1992—Jun. 30, 1992 7% 67 621 8% 69 623
Jul. 1, 1992—Sep. 30, 1992 7% 67 621 8% 69 623
Oct. 1, 1992—Dec. 31, 1992 6% 65 619 7% 67 621
Jan. 1, 1993—Mar. 31, 1993 6% 17 571 7% 19 573
Apr. 1, 1993—Jun. 30, 1993 6% 17 571 7% 19 573
Jul. 1, 1993—Sep. 30, 1993 6% 17 571 7% 19 573
Oct. 1, 1993—Dec. 31, 1993 6% 17 571 7% 19 573
Jan. 1, 1994—Mar. 31, 1994 6% 17 571 7% 19 573
Apr. 1, 1994—Jun. 30, 1994 6% 17 571 7% 19 573
Jul. 1, 1994—Sep. 30, 1994 7% 19 573 8% 21 575
Oct. 1, 1994—Dec. 31, 1994 8% 21 575 9% 23 577
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TABLE OF INTEREST RATES
FROM JAN. 1, 1987 — Dec. 31, 1998

OVERPAYMENTS UNDERPAYMENTS
1995-1 C.B. 1995-1 C.B.

RATE TABLE PG RATE TABLE PG

Jan. 1, 1995—Mar. 31, 1995 8% 21 575 9% 23 577
Apr. 1, 1995—Jun. 30, 1995 9% 23 577 10% 25 579
Jul. 1, 1995—Sep. 30, 1995 8% 21 575 9% 23 577
Oct. 1, 1995—Dec. 31, 1995 8% 21 575 9% 23 577
Jan. 1, 1996—Mar. 31, 1996 8% 69 623 9% 71 625
Apr. 1, 1996—Jun. 30, 1996 7% 67 621 8% 69 623
Jul. 1, 1996—Sep. 30, 1996 8% 69 623 9% 71 625
Oct. 1, 1996—Dec. 31, 1996 8% 69 623 9% 71 625
Jan. 1, 1997—Mar. 31, 1997 8% 21 575 9% 23 577
Apr. 1, 1997—Jun. 30, 1997 8% 21 575 9% 23 577
Jul. 1, 1997—Sep. 30, 1997 8% 21 575 9% 23 577
Oct. 1, 1997—Dec. 31, 1997 8% 21 575 9% 23 577
Jan. 1, 1998—Mar. 31, 1998 8% 21 575 9% 23 577
Apr. 1, 1998—Jun. 30, 1998 7% 19 573 8% 21 575
Jul. 1, 1998—Sep. 30, 1998 7% 19 573 8% 21 575
Oct. 1, 1998—Dec. 31, 1998 7% 19 573 8% 21 575

TABLE OF INTEREST RATES
FROM JANUARY 1, 1999—PRESENT
NONCORPORATE OVERPAYMENTS AND UNDERPAYMENTS

1995-1 C.B.
RATE TABLE PAGE
Jan. 1, 1999—Mar. 31, 1999 7% 19 573
Apr. 1, 1999—Jun. 30, 1999 8% 21 575
Jul. 1, 1999—Sep. 30, 1999 8% 21 575
Oct. 1, 1999—Dec. 31, 1999 8% 21 575
Jan. 1, 2000—Mar. 31, 2000 8% 69 623
Apr. 1, 2000—Jun. 30, 2000 9% 71 625
Jul. 1, 2000—Sep. 30, 2000 9% 71 625
Oct. 1, 2000—Dec. 31, 2000 9% 71 625
Jan. 1, 2001—Mar. 31, 2001 9% 23 577
Apr. 1, 2001—Jun. 30, 2001 8% 21 575
Jul. 1, 2001—Sep. 30, 2001 7% 19 573
Oct. 1, 2001—Dec. 31, 2001 7% 19 573
Jan. 1, 2002—Mar. 31, 2002 6% 17 571
Apr. 1, 2002—Jun. 30, 2002 6% 17 571
Jul. 1, 2002—Sep. 30, 2002 6% 17 571
Oct. 1, 2002—Dec. 31, 2002 6% 17 571
Jan. 1, 2003—Mar. 31, 2003 5% 15 569
Apr. 1, 2003—Jun. 30, 2003 5% 15 569
Jul. 1, 2003—Sep. 30, 2003 5% 15 569
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TABLE OF INTEREST RATES
FROM JANUARY 1, 1999—PRESENT
NONCORPORATE OVERPAYMENTS AND UNDERPAYMENTS
1995-1 C.B.

RATE TABLE PAGE
Oct. 1, 2003—Dec. 31, 2003 4% 13 567
Jan. 1, 2004—Mar. 31, 2004 4% 61 615
Apr. 1, 2004—Jun. 30, 2004 5% 63 617
Jul. 1, 2004—Sep. 30, 2004 4% 61 615
Oct. 1, 2004—Dec. 31, 2004 5% 63 617
Jan. 1, 2005—Mar. 31, 2005 5% 15 569
Apr. 1, 2005—Jun. 30, 2005 6% 17 571
Jul. 1, 2005—Sep. 30, 2005 6% 17 571
Oct. 1, 2005—Dec. 31, 2005 7% 19 573
Jan. 1, 2006—Mar. 31, 2006 7% 19 573
Apr. 1, 2006—Jun. 30, 2006 7% 19 573
Jul. 1, 2006—Sep. 30, 2006 8% 21 575
Oct. 1, 2006—Dec. 31, 2006 8% 21 575
Jan. 1, 2007—Mar. 31, 2007 8% 21 575
Apr. 1, 2007—Jun. 30, 2007 8% 21 575
Jul. 1, 2007—Sep. 30, 2007 8% 21 575
Oct. 1, 2007—Dec. 31, 2007 8% 21 575
Jan. 1, 2008—Mar. 31, 2008 7% 67 621
Apr. 1, 2008—Jun. 30, 2008 6% 65 619
Jul. 1, 2008—Sep. 30, 2008 5% 63 617
Oct. 1, 2008—Dec. 31, 2008 6% 65 619
Jan. 1, 2009—Mar. 31, 2009 5% 15 569
Apr. 1, 2009—Jun. 30, 2009 4% 13 567
Jul. 1, 2009—Sep. 30, 2009 4% 13 567
Oct. 1, 2009—Dec. 31, 2009 4% 13 567
Jan. 1, 2010—Mar. 31, 2010 4% 13 567
Apr. 1, 2010—Jun. 30, 2010 4% 13 567
Jul. 1, 2010—Sep. 30, 2010 4% 13 567
Oct. 1, 2010—Dec. 31, 2010 4% 13 567
Jan. 1, 2011—Mar. 31, 2011 3% 11 565
Apr. 1, 2011—Jun. 30, 2011 4% 13 567
Jul. 1, 2011—Sep. 30, 2011 4% 13 567
Oct. 1, 2011—Dec. 31, 2011 3% 11 565
Jan. 1, 2012—Mar. 31, 2012 3% 59 613
Apr. 1, 2012—Jun. 30, 2012 3% 59 613
Jul. 1, 2012—Sep. 30, 2012 3% 59 613
Oct. 1, 2012—Dec. 31, 2012 3% 59 613
Jan. 1, 2013—Mar. 31, 2013 3% 11 565
Apr. 1, 2013—Jun. 30, 2013 3% 11 565
Jul. 1, 2013—Sep. 30, 2013 3% 11 565
Oct. 1, 2013—Dec. 31, 2013 3% 11 565
Jan. 1, 2014—Mar. 31, 2014 3% 11 565
Apr. 1, 2014—Jun. 30, 2014 3% 11 565
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TABLE OF INTEREST RATES
FROM JANUARY 1, 1999—PRESENT
NONCORPORATE OVERPAYMENTS AND UNDERPAYMENTS
1995-1 C.B.

RATE TABLE PAGE

Jul. 1, 2014—Sep. 30, 2014 3% 11 565

Oct. 1, 2014—Dec. 31, 2014 3% 11 565

Jan. 1, 2015—Mar. 31, 2015 3% 11 565

Apr. 1, 2015—Jun. 30, 2015 3% 11 565

Jul. 1, 2015—Sep. 30, 2015 3% 11 565

Oct. 1, 2015—Dec. 31, 2015 3% 11 565

TABLE OF INTEREST RATES
FROM JANUARY 1, 1999—PRESENT
CORPORATE OVERPAYMENTS AND UNDERPAYMENTS
OVERPAYMENTS UNDERPAYMENTS
1995-1 C.B. 1995-1 C.B.

RATE TABLE PG RATE TABLE PG
Jan. 1, 1999—Mar. 31, 1999 6% 17 571 7% 19 573
Apr. 1, 1999—Jun. 30, 1999 7% 19 573 8% 21 575
Jul. 1, 1999—Sep. 30, 1999 7% 19 573 8% 21 575
Oct. 1, 1999—Dec. 31, 1999 7% 19 573 8% 21 575
Jan. 1, 2000—Mar. 31, 2000 7% 67 621 8% 69 623
Apr. 1, 2000—Jun. 30, 2000 8% 69 623 9% 71 625
Jul. 1, 2000—Sep. 30, 2000 8% 69 623 9% 71 625
Oct. 1, 2000—Dec. 31, 2000 8% 69 623 9% 71 625
Jan. 1, 2001—Mar. 31, 2001 8% 21 575 9% 23 577
Apr. 1, 2001—Jun. 30, 2001 7% 19 573 8% 21 575
Jul. 1, 2001—Sep. 30, 2001 6% 17 571 7% 19 573
Oct. 1, 2001—Dec. 31, 2001 6% 17 571 7% 19 573
Jan. 1, 2002—Mar. 31, 2002 5% 15 569 6% 17 571
Apr. 1, 2002—Jun. 30, 2002 5% 15 569 6% 17 571
Jul. 1, 2002—Sep. 30, 2002 5% 15 569 6% 17 571
Oct. 1, 2002—Dec. 31, 2002 5% 15 569 6% 17 571
Jan. 1, 2003—Mar. 31, 2003 4% 13 567 5% 15 569
Apr. 1, 2003—IJun. 30, 2003 4% 13 567 5% 15 569
Jul. 1, 2003—Sep. 30, 2003 4% 13 567 5% 15 569
Oct. 1, 2003—Dec. 31, 2003 3% 11 565 4% 13 567
Jan. 1, 2004—Mar. 31, 2004 3% 59 613 4% 61 615
Apr. 1, 2004—Jun. 30, 2004 4% 61 615 5% 63 617
Jul. 1, 2004—Sep. 30, 2004 3% 59 613 4% 61 615
Oct. 1, 2004—Dec. 31, 2004 4% 61 615 5% 63 617
Jan. 1, 2005—Mar. 31, 2005 4% 13 567 5% 15 569
Apr. 1, 2005—IJun. 30, 2005 5% 15 569 6% 17 571
Jul. 1, 2005—Sep. 30, 2005 5% 15 569 6% 17 571
Oct. 1, 2005—Dec. 31, 2005 6% 17 571 7% 19 573
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TABLE OF INTEREST RATES
FROM JANUARY 1, 1999 PRESENT
CORPORATE OVERPAYMENTS AND UNDERPAYMENTS
OVERPAYMENTS UNDERPAYMENTS
1995-1 C.B. 1995-1 C.B.

RATE TABLE PG RATE TABLE PG
Jan. 1, 2006—Mar. 31, 2006 6% 17 571 7% 19 573
Apr. 1, 2006—Jun. 30, 2006 6% 17 571 7% 19 573
Jul. 1, 2006—Sep. 30, 2006 7% 19 573 8% 21 575
Oct. 1, 2006—Dec. 31, 2006 7% 19 573 8% 21 575
Jan. 1, 2007—Mar. 31, 2007 7% 19 573 8% 21 575
Apr. 1, 2007—Jun. 30, 2007 7% 19 573 8% 21 575
Jul. 1, 2007—Sep. 30, 2007 7% 19 573 8% 21 575
Oct. 1, 2007—Dec. 31, 2007 7% 19 573 8% 21 575
Jan. 1, 2008—Mar. 31, 2008 6% 65 619 7% 67 621
Apr. 1, 2008—Jun. 30, 2008 5% 63 617 6% 65 619
Jul. 1, 2008—Sep. 30, 2008 4% 61 615 5% 63 617
Oct. 1, 2008—Dec. 31, 2008 5% 63 617 6% 65 619
Jan. 1, 2009—Mar. 31, 2009 4% 13 567 5% 15 569
Apr. 1, 2009—Jun. 30, 2009 3% 11 565 4% 13 567
Jul. 1, 2009—Sep. 30, 2009 3% 11 565 4% 13 567
Oct. 1, 2009—Dec. 31, 2009 3% 11 565 4% 13 567
Jan. 1, 2010—Mar. 31, 2010 3% 11 565 4% 13 567
Apr. 1, 2010—Jun. 30, 2010 3% 11 565 4% 13 567
Jul. 1, 2010—Sep. 30, 2010 3% 11 565 4% 13 567
Oct. 1, 2010—Dec. 31, 2010 3% 11 565 4% 13 567
Jan. 1, 2011—Mar. 31, 2011 2% 9 563 3% 11 565
Apr. 1, 2011—Jun. 30, 2011 3% 11 565 4% 13 567
Jul. 1, 2011—Sep. 30, 2011 3% 11 565 4% 13 567
Oct. 1, 2011—Dec. 31, 2011 2% 9 563 3% 11 565
Jan. 1, 2012—Mar. 31, 2012 2% 57 611 3% 59 613
Apr. 1, 2012—Jun. 30, 2012 2% 57 611 3% 59 613
Jul. 1, 2012—Sep. 30, 2012 2% 57 611 3% 59 613
Oct. 1, 2012—Dec. 31, 2012 2% 57 611 3% 59 613
Jan. 1, 2013—Mar. 31, 2013 2% 9 563 3% 11 565
Apr. 1, 2013—Jun. 30, 2013 2% 9 563 3% 11 565
Jul. 1, 2013—Sep. 30, 2013 2% 9 563 3% 11 565
Oct. 1, 2013—Dec. 31, 2013 2% 9 563 3% 11 565
Jan. 1, 2014—Mar. 31, 2014 2% 9 563 3% 11 565
Apr. 1, 2014—Jun. 30, 2014 2% 9 563 3% 11 565
Jul. 1, 2014—Sep. 30, 2014 2% 9 563 3% 11 565
Oct. 1, 2014—Dec. 31, 2014 2% 9 563 3% 11 565
Jan. 1, 2015—Mar. 31, 2015 2% 9 563 3% 11 565
Apr. 1, 2015—Jun. 30, 2015 2% 9 563 3% 11 565
Jul. 1, 2015—Sep. 30, 2015 2% 9 563 3% 11 565
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TABLE OF INTEREST RATES FOR LARGE CORPORATE UNDERPAYMENTS

Jan. 1, 1991—Mar. 31, 1991
Apr. 1, 1991—Jun. 30, 1991
Jul. 1, 1991—Sep. 30, 1991
Oct. 1, 1991—Dec. 31, 1991
Jan. 1, 1992—Mar. 31, 1992
Apr. 1, 1992—Jun. 30, 1992
Jul. 1, 1992—Sep. 30, 1992
Oct. 1, 1992—Dec. 31, 1992
Jan. 1, 1993—Mar. 31, 1993
Apr. 1, 1993—Jun. 30, 1993
Jul. 1, 1993—Sep. 30, 1993
Oct. 1, 1993—Dec. 31, 1993
Jan. 1, 1994—Mar. 31, 1994
Apr. 1, 1994—Jun. 30, 1994
Jul. 1, 1994—Sep. 30, 1994
Oct. 1, 1994—Dec. 31, 1994
Jan. 1, 1995—Mar. 31, 1995
Apr. 1, 1995—Jun. 30, 1995
Jul. 1, 1995—Sep. 30, 1995
Oct. 1, 1995—Dec. 31, 1995
Jan. 1, 1996—Mar. 31, 1996
Apr. 1, 1996—1Jun. 30, 1996
Jul. 1, 1996—Sep. 30, 1996
Oct. 1, 1996—Dec. 31, 1996
Jan. 1, 1997—Mar. 31, 1997
Apr. 1, 1997—]Jun. 30, 1997
Jul. 1, 1997—Sep. 30, 1997
Oct. 1, 1997—Dec. 31, 1997
Jan. 1, 1998—Mar. 31, 1998
Apr. 1, 1998—IJun. 30, 1998
Jul. 1, 1998—Sep. 30, 1998
Oct. 1, 1998—Dec. 31, 1998
Jan. 1, 1999—Mar. 31, 1999
Apr. 1, 1999—IJun. 30, 1999
Jul. 1, 1999—Sep. 30, 1999
Oct. 1, 1999—Dec. 31, 1999
Jan. 1, 2000—Mar. 31, 2000
Apr. 1, 2000—Jun. 30, 2000
Jul. 1, 2000—Sep. 30, 2000
Oct. 1, 2000—Dec. 31, 2000
Jan. 1, 2001—Mar. 31, 2001
Apr. 1, 2001—Jun. 30, 2001
Jul. 1, 2001—Sep. 30, 2001
Oct. 1, 2001—Dec. 31, 2001

FROM JANUARY 1, 1991 — PRESENT

1995-1 C.B.
RATE TABLE
13% 31
12% 29
12% 29
12% 29
11% 75
10% 73
10% 73
9% 71
9% 23
9% 23
9% 23
9% 23
9% 23
9% 23
10% 25
11% 27
11% 27
12% 29
11% 27
11% 27
11% 75
10% 73
11% 75
11% 75
11% 27
11% 27
11% 27
11% 27
11% 27
10% 25
10% 25
10% 25
9% 23
10% 25
10% 25
10% 25
10% 73
11% 75
11% 75
11% 75
11% 27
10% 25
9% 23
9% 23

PG
585
583
583
583
629
627
627
625
577
577
577
577
577
577
579
581
581
583
581
581
629
627
629
629
581
581
581
581
581
579
579
579
577
579
579
579
627
629
629
629
581
579
577
577
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TABLE OF INTEREST RATES FOR LARGE CORPORATE UNDERPAYMENTS

FROM JANUARY 1, 1991 — PRESENT

1995-1 C.B.

RATE TABLE PG
Jan. 1, 2002—Mar. 31, 2002 8% 21 575
Apr. 1, 2002—Jun. 30, 2002 8% 21 575
Jul. 1, 2002—Sep. 30, 2002 8% 21 575
Oct. 1, 2002—Dec. 31, 2002 8% 21 575
Jan. 1, 2003—Mar. 31, 2003 7% 19 573
Apr. 1, 2003—Jun. 30, 2003 7% 19 573
Jul. 1, 2003—Sep. 30, 2003 7% 19 573
Oct. 1, 2003—Dec. 31, 2003 6% 17 571
Jan. 1, 2004—Mar. 31, 2004 6% 65 619
Apr. 1, 2004—Jun. 30, 2004 7% 67 621
Jul. 1, 2004—Sep. 30, 2004 6% 65 619
Oct. 1, 2004—Dec. 31, 2004 7% 67 621
Jan. 1, 2005—Mar. 31, 2005 7% 19 573
Apr. 1, 2005—Jun. 30, 2005 8% 21 575
Jul. 1, 2005—Sep. 30, 2005 8% 21 575
Oct. 1, 2005—Dec. 31, 2005 9% 23 577
Jan. 1, 2006—Mar. 31, 2006 9% 23 577
Apr. 1, 2006—Jun. 30, 2006 9% 23 577
Jul. 1, 2006—Sep. 30, 2006 10% 25 579
Oct. 1, 2006—Dec. 31, 2006 10% 25 579
Jan. 1, 2007—Mar. 31, 2007 10% 25 579
Apr. 1, 2007—Jun. 30, 2007 10% 25 579
Jul. 1, 2007—Sep. 30, 2007 10% 25 579
Oct. 1, 2007—Dec. 31, 2007 10% 25 579
Jan. 1, 2008—Mar. 31, 2008 9% 71 625
Apr. 1, 2008—Jun. 30, 2008 8% 69 623
Jul. 1, 2008—Sep. 30, 2008 7% 67 621
Oct. 1, 2008—Dec. 31, 2008 8% 69 623
Jan. 1, 2009—Mar. 31, 2009 7% 19 573
Apr. 1, 2009—Jun. 30, 2009 6% 17 571
Jul. 1, 2009—Sep. 30, 2009 6% 17 571
Oct. 1, 2009—Dec. 31, 2009 6% 17 571
Jan. 1, 2010—Mar. 31, 2010 6% 17 571
Apr. 1, 2010—Jun. 30, 2010 6% 17 571
Jul. 1, 2010—Sep. 30, 2010 6% 17 571
Oct. 1, 2010—Dec. 31, 2010 6% 17 571
Jan. 1, 2011—Mar. 31, 2011 5% 15 569
Apr. 1, 2011—Jun. 30, 2011 6% 17 571
Jul. 1, 2011—Sep. 30, 2011 6% 17 571
Oct. 1, 2011—Dec. 31, 2011 5% 15 569
Jan. 1, 2012—Mar. 31, 2012 5% 63 617
Apr. 1, 2012—Jun. 30, 2012 5% 63 617
Jul. 1, 2012—Sep. 30, 2012 5% 63 617
Oct. 1, 2012—Dec. 31, 2012 5% 63 617
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TABLE OF INTEREST RATES FOR LARGE CORPORATE UNDERPAYMENTS
FROM JANUARY 1, 1991 — PRESENT
1995-1 C.B.
RATE TABLE PG
Jan. 1, 2013—Mar. 31, 2013 5% 15 569
Apr. 1, 2013—Jun. 30, 2013 5% 15 569
Jul. 1, 2013—Sep. 30, 2013 5% 15 569
Oct. 1, 2013—Dec. 31, 2013 5% 15 569
Jan. 1, 2014—Mar. 31, 2014 5% 15 569
Apr. 1, 2014—Jun. 30, 2014 5% 15 569
Jul. 1, 2014—Sep. 30, 2014 5% 15 569
Oct. 1, 2014—Dec. 31, 2014 5% 15 569
Jan. 1, 2015—Mar. 31, 2015 5% 15 569
Apr. 1, 2015—Jun. 30, 2015 5% 15 569
Jul. 1, 2015—Sep. 30, 2015 5% 15 569
Oct. 1, 2015—Dec. 31, 2015 5% 15 569
TABLE OF INTEREST RATES FOR CORPORATE OVERPAYMENTS EXCEEDING $10,000
FROM JANUARY 1, 1995 — PRESENT
1995-1 C.B.
RATE TABLE PG
Jan. 1, 1995—Mar. 31, 1995 6.5% 18 572
Apr. 1, 1995—Jun. 30, 1995 7.5% 20 574
Jul. 1, 1995—Sep. 30, 1995 6.5% 18 572
Oct. 1, 1995—Dec. 31, 1995 6.5% 18 572
Jan. 1, 1996—Mar. 31, 1996 6.5% 66 620
Apr. 1, 1996—Jun. 30, 1996 5.5% 64 618
Jul. 1, 1996—Sep. 30, 1996 6.5% 66 620
Oct. 1, 1996—Dec. 31, 1996 6.5% 66 620
Jan. 1, 1997—Mar. 31, 1997 6.5% 18 572
Apr. 1, 1997—Jun. 30, 1997 6.5% 18 572
Jul. 1, 1997—Sep. 30, 1997 6.5% 18 572
Oct. 1, 1997—Dec. 31, 1997 6.5% 18 572
Jan. 1, 1998—Mar. 31, 1998 6.5% 18 572
Apr. 1, 1998—1Jun. 30, 1998 5.5% 16 570
Jul. 1. 1998—Sep. 30, 1998 5.5% 16 570
Oct. 1, 1998—Dec. 31, 1998 5.5% 16 570
Jan. 1, 1999—Mar. 31, 1999 4.5% 14 568
Apr. 1, 1999—TJun. 30, 1999 5.5% 16 570
Jul. 1, 1999—Sep. 30, 1999 5.5% 16 570
Oct. 1, 1999—Dec. 31, 1999 5.5% 16 570
Jan. 1, 2000—Mar. 31, 2000 5.5% 64 618
Apr. 1, 2000—Jun. 30, 2000 6.5% 66 620
Jul. 1, 2000—Sep. 30, 2000 6.5% 66 620
Oct. 1, 2000—Dec. 31, 2000 6.5% 66 620
Jan. 1, 2001—Mar. 31, 2001 6.5% 18 572
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TABLE OF INTEREST RATES FOR CORPORATE OVERPAYMENTS EXCEEDING $10,000
FROM JANUARY 1, 1995 — PRESENT
1995-1 C.B.

RATE TABLE PG
Apr. 1, 2001—Jun. 30, 2001 5.5% 16 570
Jul. 1, 2001—Sep. 30, 2001 4.5% 14 568
Oct. 1, 2001—Dec. 31, 2001 4.5% 14 568
Jan. 1, 2002—Mar. 31, 2002 3.5% 12 566
Apr. 1, 2002—Jun. 30, 2002 3.5% 12 566
Jul. 1, 2002—Sep. 30, 2002 3.5% 12 566
Oct. 1, 2002—Dec. 31, 2002 3.5% 12 566
Jan. 1, 2003—Mar. 31, 2003 2.5% 10 564
Apr. 1, 2003—Jun. 30, 2003 2.5% 10 564
Jul. 1, 2003—Sep. 30, 2003 2.5% 10 564
Oct. 1, 2003—Dec. 31, 2003 1.5% 8 562
Jan. 1, 2004—Mar. 31, 2004 1.5% 56 610
Apr. 1, 2004—1Jun. 30, 2004 2.5% 58 612
Jul. 1, 2004—Sep. 30, 2004 1.5% 56 610
Oct. 1, 2004—Dec. 31, 2004 2.5% 58 612
Jan. 1, 2005—Mar. 31, 2005 2.5% 10 564
Apr. 1, 2005—Jun. 30, 2005 3.5% 12 566
Jul. 1, 2005—Sep. 30, 2005 3.5% 12 566
Oct. 1, 2005—Dec. 31, 2005 4.5% 14 568
Jan. 1, 2006—Mar. 31, 2006 4.5% 14 568
Apr. 1, 2006—Jun. 30, 2006 4.5% 14 568
Jul. 1, 2006—Sep. 30, 2006 5.5% 16 570
Oct. 1, 2006—Dec. 31, 2006 5.5% 16 570
Jan. 1, 2007—Mar. 31, 2007 5.5% 16 570
Apr. 1, 2007—1Jun. 30, 2007 5.5% 16 570
Jul. 1, 2007—Sep. 30, 2007 5.5% 16 570
Oct. 1, 2007—Dec. 31, 2007 5.5% 16 570
Jan. 1, 2008—Mar. 31, 2008 4.5% 62 616
Apr. 1, 2008—Jun. 30, 2008 3.5% 60 614
Jul. 1, 2008—Sep. 30, 2008 2.5% 58 612
Oct. 1, 2008—Dec. 31, 2008 3.5% 60 614
Jan. 1, 2009—Mar. 31, 2009 2.5% 10 564
Apr. 1, 2009—1Jun. 30, 2009 1.5% 8 562
Jul. 1, 2009—Sep. 30, 2009 1.5% 8 562
Oct. 1, 2009—Dec. 31, 2009 1.5% 8 562
Jan. 1, 2010—Mar. 31, 2010 1.5% 8 562
Apr. 1, 2010—Jun. 30, 2010 1.5% 8 562
Jul. 1, 2010—Sep. 30, 2010 1.5% 8 562
Oct. 1, 2010—Dec. 31, 2010 1.5% 8 562
Jan. 1, 2011—Mar. 31, 2011 0.5%*
Apr. 1, 2011—]Jun. 30, 2011 1.5% 8 562
Jul. 1, 2011—Sep. 30, 2011 1.5% 8 562
Oct. 1, 2011—Dec. 31, 2011 0.5%*
Jan. 1, 2012—Mar. 31, 2012 0.5%%*
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Apr. 1, 2012—Jun. 30, 2012
Jul. 1, 2012—Sep. 30, 2012
Oct. 1, 2012—Dec. 31, 2012
Jan. 1, 2013—Mar. 31, 2013
Apr. 1, 2013—Jun. 30, 2013
Jul. 1, 2013—Sep. 30, 2013
Oct. 1, 2013—Dec. 31, 2013
Jan. 1, 2014—Mar. 31, 2014
Apr. 1, 2014—Jun. 30, 2014
Jul. 1, 2014—Sep. 30, 2014
Oct. 1, 2014—Dec. 31, 2014
Jan. 1, 2015—Mar. 31, 2015
Apr. 1, 2015—Jun. 30, 2015
Jul. 1, 2015—Sep. 30, 2015
Oct. 1, 2015—Decp. 31, 2015

TABLE OF INTEREST RATES FOR CORPORATE OVERPAYMENTS EXCEEDING $10,000

FROM JANUARY 1, 1995 — PRESENT
1995-1 C.B.

RATE
0.5%*
0.5%*
0.5%*
0.5%*
0.5%*
0.5%*
0.5%*
0.5%*
0.5%*
0.5%*
0.5%*
0.5%*
0.5%*
0.5%*
0.5%*

* The asterisk reflects the interest factors for daily compound interest for annual rates of 0.5 percent are published in Ap-

pendix A of this Revenue Ruling.

TABLE PG

26 CFR 1.430(a)-1: Determination of minimum re-
quired contribution.

26 CFR 1.430(f)-1: Effect of prefunding balance and
funding standard carryover balance.

26 CFR 1.430(h)(2)-1: Interest rates used to deter-
mine present value.

26 CFR 1.430(j)-1: Payment of minimum required
contributions.

26 CFR 1.436—1: Limits on benefits and benefit ac-
cruals under single employer defined benefit plans.
26 CFR 54.4971(c)-1: Taxes on failure to meet mini-
mum funding standards; definitions.

T.D. 9732

DEPARTMENT OF THE
TREASURY

Internal Revenue Service
26 CFR Parts 1 and 54

Determination of Minimum
Required Pension
Contributions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains fi-
nal regulations providing guidance on the
determination of minimum required con-
tributions for single-employer defined
benefit pension plans. In addition, this
document contains final regulations re-
garding the excise tax for failure to satisfy
the minimum funding requirements for
defined benefit pension plans. These reg-
ulations affect sponsors, administrators,
participants, and beneficiaries of defined
benefit pension plans.

DATES: Effective Date: These regula-
tions are effective on September 9, 2015.
Applicability Date: These regulations ap-
ply to plan years beginning on or after
January 1, 2016.

FOR FURTHER INFORMATION
CONTACT: Michael P. Brewer or Linda
S. F. Marshall at (202) 317-6700 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains final Income
Tax Regulations (26 CFR part 1) under
sections 430(a), 430(c), 430(e), 430(f),
430(h), 430(j) and 436, as added to the
Internal Revenue Code (Code) by the Pen-
sion Protection Act of 2006 (PPA ’06),
Public Law 109-280 (120 Stat. 780
(2006)), and amended by the Worker, Re-
tiree, and Employer Recovery Act of 2008
(WRERA), Public Law 110-458 (122
Stat. 5092 (2008)), the Moving Ahead for
Progress in the 21%" Century Act of 2012
(MAP-21), Public Law 112-141 (126
Stat. 405 (2012)), and the Highway and
Transportation Funding Act of 2014
(HATFA), Public Law 113-159 (128 Stat.
1839 (2014)).! In addition, this document
contains final Excise Tax Regulations (26
CFR part 54) under section 4971 applica-
ble to both single-employer and multiem-
ployer defined benefit plans.

!The Preservation of Access to Care for Medicare Beneficiaries and Pension Relief Act of 2010 (PRA 2010), Public Law 111-192 (124 Stat. 1280 (2010)), added section 430(c)(3)(D) and
section 430(c)(7) and made changes to certain provisions of PPA ‘06 to provide temporary relief with respect to the minimum funding requirements and related benefit restrictions under
section 436. This document generally does not provide guidance regarding those changes. Guidance regarding the changes made by PRA 2010 was issued in Notice 2011-3 (2011-2 IRB

263).
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Section 412 provides minimum fund-
ing requirements that generally apply for
pension plans (including both defined
benefit pension plans and money purchase
pension plans). PPA ‘06 made extensive
changes to those minimum funding re-
quirements that generally apply for plan
years beginning on or after January 1,
2008. Section 430, which was added by
PPA ‘06, specifies the minimum funding
requirements that apply to single-
employer defined benefit pension plans
(including multiple employer plans) pur-
suant to section 412. Section 430 does not
apply to multiemployer plans within the
meaning of section 414(f) or CSEC plans
within the meaning of section 414(y).>

Section 302 of the Employee Retire-
ment Income Security Act of 1974, as
amended (ERISA), sets forth funding
rules that are parallel to those in section
412 of the Code, and section 303 of
ERISA sets forth additional funding rules
for single-employer plans that are parallel
to those in section 430 of the Code. Under
section 101 of Reorganization Plan No. 4
of 1978 (92 Stat. 3790) and section 3002
of ERISA, the Secretary of the Treasury
has interpretive jurisdiction over the sub-
ject matter addressed in these regulations
for purposes of ERISA, as well as the
Code. Thus, the Treasury regulations is-
sued under section 430 of the Code apply
as well for purposes of section 303 of
ERISA.

If the value of plan assets (less the sum
of the plan’s prefunding balance and fund-
ing standard carryover balance) is less
than the funding target, section 430(a)(1)
defines the minimum required contribu-
tion as the sum of the plan’s target normal
cost and the shortfall and waiver amorti-
zation charges for the plan year. If the
value of plan assets (less the sum of the
plan’s prefunding balance and funding
standard carryover balance) equals or ex-
ceeds the funding target, section 430(a)(2)
defines the minimum required contribu-
tion as the plan’s target normal cost for
the plan year reduced (but not below zero)
by the amount of the excess.

Section 430(c)(1) provides that the
shortfall amortization charge is the total
(not less than zero) of the shortfall amor-
tization installments for the plan year with
respect to any shortfall amortization base
that has not been fully amortized. Section
430(c)(2)(A) provides that the shortfall
amortization installments with respect to a
shortfall amortization base established for
a plan year are the amounts necessary to
amortize the shortfall amortization base in
level annual installments over the 7-plan-
year period beginning with that plan year.

Section 430(c)(3) provides that a short-
fall amortization base is determined for a
plan year based on the plan’s funding
shortfall for the plan year. Under section
430(c)(4), the funding shortfall is gener-
ally the amount (if any) by which the
plan’s funding target for the year exceeds
the value of the plan’s assets (as reduced
by the funding standard carryover balance
and prefunding balance under section
430(f)(4)(B)). The shortfall amortization
base for a plan year is the plan’s funding
shortfall, minus the present value of future
amortization installments.

Under section 430(c)(5), a shortfall
amortization base is not established for a
plan year if the value of a plan’s assets is
at least equal to the plan’s funding target
for the plan year. For this purpose, the
prefunding balance is subtracted from the
value of plan assets, but only if an election
to use that prefunding balance to offset the
minimum required contribution is in ef-
fect for the plan year.

Under section 430(c)(6), if a plan’s fund-
ing shortfall for a plan year is zero, any
shortfall amortization bases and waiver
amortization bases established for preceding
plan years (and any associated shortfall
amortization installments and waiver amor-
tization installments) are eliminated.

Under section 430(e), the waiver amor-
tization charge for a plan year is the total
of the waiver amortization installments
for the plan year with respect to any
waiver amortization bases established for
the 5 preceding plan years. Under section
430(e)(2), the waiver amortization install-
ments with respect to a waiver amortiza-

tion base established for a plan year (the
amount of the waived funding deficiency
for the plan year) are the amounts neces-
sary to amortize the waiver amortization
base in level annual installments over the
5-plan-year period beginning with the
succeeding plan year.

Under section 430(f)(3), the prefund-
ing balance and the funding standard car-
ryover balance (collectively referred to as
funding balances) are permitted to be used
to reduce the otherwise applicable mini-
mum required contribution for a plan year
in certain situations. Under section
430(f)(6), the prefunding balance is based
on the accumulation of the contributions
(other than contributions made under sec-
tion 436(f) to avoid benefit restrictions)
that an employer has made for preceding
plan years that exceeded the minimum
required contribution for those years. Un-
der section 430(f)(7), the funding standard
carryover balance generally is based on
the funding standard account credit bal-
ance as determined under section 412 for
a plan as of the last day of the last plan
year beginning in 2007.

Section 430(h)(2) specifies the interest
rates that must be used in determining a
plan’s target normal cost and funding tar-
get. Under section 430(h)(2)(B), in gen-
eral, present value is determined using
three interest rates (segment rates) for the
applicable month, each of which applies
to benefit payments expected to be paid
during a certain period.? Prior to amend-
ments made by HATFA, section
430(h)(2)(B)(i) provided that the first seg-
ment rate applies to benefits reasonably
determined to be payable during the
5-year period beginning on the first day of
the plan year. The second segment rate
applies to benefits reasonably determined
to be payable during the 15-year period
following the initial 5-year period. The
third segment rate applies to benefits rea-
sonably determined to be payable after the
end of that 15-year period.

Section 2003(d)(1) of HATFA amended
section 430(h)(2)(B)(i) to provide that the
first segment rate applies to benefits reason-
ably determined to be payable during the

ZRules regarding CSEC plans were added by the Cooperative and Small Employer Charity Pension Flexibility Act of 2014 (CSEC Act), Public Law 113-97 (128 Stat. 1137), enacted April
7, 2014, and amended by Consolidated and Further Continuing Appropriations Act, 2015, Public Law 113-235 (128 Stat. 2130), enacted December 16, 2014. A CSEC plan is defined in
section 414(y). In general, CSEC plans are certain plans maintained by groups of cooperatives and related organizations or groups of charitable organizations.

3Section 430(h)(2)(D)(ii) provides an alternative to the use of the three segment rates, under which the corporate bond yield curve (determined without regard to the 24-month average) is

substituted for the segment rates.
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5-year period beginning on the valuation
date for the plan year. Pursuant to section
2003(e) of HATFA, this change is required
to be applied for plan years beginning on or
after January 1, 2014.

Under section 430(j), as under pre-PPA
‘06 law, the due date for the payment of
any minimum required contribution for a
plan year is 8% months after the end of
the plan year. Any payment made on a
date other than the valuation date for the
plan year must be adjusted for interest
accruing at the plan’s effective interest
rate under section 430(h)(2)(A) for the
plan year for the period between the val-
uation date and the payment date. Pursu-
ant to section 430(g)(2), the valuation date
for a plan year must be the first day of the
plan year, except in the case of a small
plan described in section 430(g)(2)(B).

Under section 430(j)(3), if the plan had
a funding shortfall for the preceding plan
year, then the plan sponsor must pay cer-
tain quarterly installments toward the re-
quired minimum contribution for the plan
year. Each quarterly installment is 25 per-
cent of the required annual payment. The
required annual payment is equal to the
lesser of 90 percent of the minimum re-
quired contribution under section 430 for
the plan year or 100 percent of the mini-
mum required contribution under section
430 (determined without regard to any
funding waiver under section 412(c)) for
the preceding plan year. If a quarterly
installment is made after the due date for
that installment, then the interest rate that
applies for the period of underpayment is
the plan’s effective interest rate plus 5
percentage points.* The requirements re-
garding quarterly installments are similar
to the requirements that formerly applied
under section 412(m) as in effect before
amendments made by PPA “06.°

A plan sponsor that is required under
section 430(j)(3) to pay quarterly install-
ments to a plan (other than a small plan
described in section 430(g)(2)(B)) for a
plan year must make quarterly install-
ments of liquid assets that are sufficient to
ensure that a minimum level of liquid
assets is available to pay benefits. Gener-

ally, this minimum level of liquid assets is
the amount of liquid assets needed to pay
for three years of disbursements. A plan
sponsor that fails to satisfy this liquidity
requirement is treated as failing to make
the required quarterly installment, and
pursuant to section 206(e) of ERISA, the
plan is required to cease making certain
types of accelerated payments that are de-
scribed in section 401(a)(32)(B) of the
Code. Under section 430(j)(4)(C), the pe-
riod of underpayment continues until the
close of the quarter in which the due date
of the installment occurs. These liquidity
requirements are substantially similar to
the requirements that formerly applied un-
der section 412(m)(5), as in effect before
amendments made by PPA ‘06.

Section 4971(a) imposes an excise tax
on the employer for a failure to meet
applicable minimum funding require-
ments. In the case of a single-employer
plan (other than a CSEC plan), the tax is
10 percent of the aggregate unpaid mini-
mum required contributions for all plan
years remaining unpaid as of the end of
any plan year ending with or within a
taxable year. In the case of a multiem-
ployer plan, the tax is 5 percent of the
accumulated funding deficiency as of the
end of any plan year ending with or within
the taxable year. In the case of a CSEC
plan, the tax is 10 percent of the CSEC
accumulated funding deficiency. Section
4971(b) provides an additional excise tax
that applies if the applicable minimum
funding requirements remain unsatisfied
for a specified period. Section 4971(c)
provides definitions that apply for pur-
poses of section 4971, including a defini-
tion of unpaid minimum required contri-
bution (which is based on the new section
430 rules for determining the minimum
required contribution for a year). Section
4971(f)(1) imposes a tax of 10 percent of
the amount of the liquidity shortfall for a
quarter that is not paid by the due date for
the installment for that quarter. Section
4971(f)(2) provides an additional excise
tax that applies if a plan has a liquidity
shortfall as of the close of 5 consecutive
quarters.

Final regulations (TD 9467) under sec-
tions 430 and 436 were published in the
Federal Register (74 FR 53004) on Octo-
ber 15, 2009 (the October 2009 final reg-
ulations). Those final regulations address
issues under sections 430(b), 430(d),
430(f), 430(g), 430(h), 430(i), and 436.

These regulations finalize proposed
regulations under sections 430 and 4971
that were published on April 15, 2008
(REG-108508-08, 73 FR 20203). The
proposed regulations under section 430,
addressing issues that were not addressed
in the October 2009 final regulations,
were proposed to apply generally to plan
years beginning on or after January 1,
2009. The preamble to the proposed reg-
ulations and Notice 2008 -21 (2008-1 CB
431) provided guidance on standards for
applying section 430 for plan years begin-
ning during 2008.

The proposed regulations under section
4971 generally were proposed to apply at
the same time the statutory changes to
section 4971 under PPA 06 become ef-
fective, but would not apply to any taxable
years ending before the date the proposed
regulations were published (April 15,
2008). In the case of a plan to which a
delayed effective date applies pursuant to
sections 104 through 106 of PPA *06, the
proposed regulations provided that the
amendments made to section 4971 apply
to the same taxable years, but only with
respect to plan years for which section
430 applies to the plan.

Comments were received regarding the
proposed regulations, and a public hearing
was held on August 4, 2008. These final
regulations are generally similar to the
proposed regulations, but a number of
changes were made in response to com-
ments received. In addition, the final reg-
ulations reflect certain changes made by
WRERA, the CSEC Act, and HATFA.
The final regulations also provide the IRS
with flexibility to extend certain regula-
tory deadlines.

“Additional potential consequences of late quarterly contributions are found in section 430(k) of the Code (regarding the imposition of a lien) and sections 101(d) and 4043 of ERISA
(regarding notice to participants and beneficiaries and to the Pension Benefit Guaranty Corporation).

SGuidance regarding quarterly contribution requirements under former section 412(m) was issued in Notice 89-52 (1989-1 CB 692), and guidance regarding the liquidity requirements under
former section 412(m)(5) was issued in Revenue Ruling 95-31 (1995-1 CB 76).
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Explanation of Provisions

1. Overview

These regulations finalize the rules
proposed in REG-108508-08 (published
April 15, 2008), providing guidance re-
garding the minimum required contribu-
tion rules that apply to sponsors of single-
employer defined benefit plans under
section 430 and the related excise tax
rules of section 4971. These regulations
also make changes to § 1.430(f)-1 (relat-
ing to elections with respect to a plan’s
prefunding balance and funding standard
carryover balance), § 1.430(h)(2)-1 (relat-
ing to interest rates) and § 1.436—1 (relat-
ing to benefit restrictions).

II. Section 1.430(a)-1 Determination of
Minimum Required Contribution

Section 1.430(a)-1 provides rules un-
der section 430(a) for determining the
minimum required contribution for a plan
year for a single-employer defined benefit
plan (including a multiple employer plan
under section 413(c)) subject to section
430. The determination of the amount of
the minimum required contribution for a
plan year depends on whether the value of
plan assets, as reduced to reflect certain
funding balances pursuant to section
430(f)(4)(B) (but not below zero), is less
than or at least equal to the plan’s funding
target for the plan year. If this value of
plan assets is less than the funding target
for the plan year, the minimum required
contribution for that plan year is equal to
the sum of the plan’s target normal cost
for the plan year plus any applicable
shortfall amortization installments and
waiver amortization installments. If this
value of plan assets equals or exceeds the
funding target for the plan year, the min-
imum required contribution for that plan
year is equal to the target normal cost of
the plan for the plan year reduced (but not
below zero) by any such excess.

The regulations provide that the short-
fall amortization installments with respect
to a shortfall amortization base estab-
lished for a plan year generally are the
annual amounts necessary to amortize that
shortfall amortization base in level annual
installments over the 7-year period begin-
ning with that plan year. As provided in
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§ 1.430(h)(2)-1(f)(2), these installments
are determined assuming that the install-
ments are paid on the valuation date for
each plan year and using the interest rates
applicable under section 430(h)(2)(C) or
(D). The shortfall amortization install-
ments are determined using the interest
rates that apply for the plan year for which
the shortfall amortization base is estab-
lished and are not redetermined in subse-
quent plan years to reflect changes in in-
terest rates under section 430(h)(2) for
those subsequent plan years. The regula-
tions also provide that shortfall amortiza-
tion installments are not redetermined
even if the valuation date for a plan
changes after the plan year for which the
shortfall amortization base was estab-
lished. In such a case, the dates on which
the installments are assumed to be paid
are changed to the anniversaries of the
new valuation date, and the difference in
present value attributable to this change is
reflected in any new shortfall amortization
base.

Under the regulations, in general, a
shortfall amortization base is established
for a plan year only if the value of plan
assets (reduced, but not below zero, by the
prefunding balance if an election is made
to use any portion of the prefunding bal-
ance to offset the minimum required con-
tribution for the plan year) is less than the
funding target for the plan year. This
shortfall amortization base (which can be
either positive or negative) is equal to the
funding shortfall for the plan year, minus
the sum of the present values of any re-
maining shortfall amortization install-
ments and waiver amortization install-
ments (determined in accordance with
§ 1.430(h)(2)-1(f)(2) using the interest
rates that apply for the current plan year
rather than the amortization rates that
were applied when the amortization in-
stallments were determined). For this pur-
pose, the funding shortfall for any plan
year is the excess (if any) of the funding
target for the plan year over the value of
plan assets for the plan year (as reduced to
reflect the subtraction of the funding stan-
dard carryover balance and prefunding
balance to the extent provided under
§ 1.430(f)-1(c)).

Commenters noted that the special rule
of section 430(c)(5) can produce anoma-
lous results in certain cases where the
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prefunding balance is greater than the ex-
cess of the plan assets (without reduction
for such balance) over the funding target.
One case in which this occurs is for a plan
with no funding standard carryover bal-
ance and actuarial gains that would have
caused the shortfall amortization base
(and related shortfall amortization install-
ments) to be negative. In such a case, if a
small portion of the prefunding balance is
used to offset the minimum required con-
tribution, then it is possible that the min-
imum required contribution would be re-
duced by even more than the amount so
used.

Another case raised by commenters —
with results that are not only anomalous
but also potentially circular — is a situa-
tion in which a plan has a funding stan-
dard carryover balance and the plan spon-
sor’s election to use a portion of the
prefunding balance (in addition to using
the funding standard carryover balance) to
offset the minimum required contribution
would result in the establishment of a neg-
ative shortfall amortization base and a
minimum required contribution that is
smaller than the funding standard carry-
over balance. As a result, none of the
prefunding balance can be used to offset
the minimum required contribution (be-
cause no prefunding balance can be used
to offset the minimum required contribu-
tion as long as the plan has a funding
standard carryover balance), and the min-
imum required contribution must be recal-
culated. This results in the recalculated
minimum required contribution being
large enough that some of the prefunding
balance would be needed to fully offset
that minimum required contribution, and
the first calculation would once again apply.

After consideration of these comments,
the IRS and the Treasury Department
have concluded that the statutory provi-
sions require this result in these limited
factual situations. However, a plan spon-
sor can avoid the circular results by elect-
ing to reduce the funding standard carry-
over balance to an amount that is too
small to offset the entire minimum re-
quired contribution. After that reduction,
in order to offset the entire minimum
required contribution, the plan sponsor
must use the full remaining funding stan-
dard carryover balance plus at least some
portion of the prefunding balance. The
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regulations include an example of a plan
sponsor reducing the funding standard
carryover balance in order to avoid the
circularity (Example 10 of § 1.430(a)-
1(g)).

The proposed regulations did not count
contributions under section 436(b)(2),
(©)(2), and (e)(2) either toward minimum
required contributions for the current year
or as included in plan assets for that year.
Commenters suggested that any contribu-
tion under section 436(b)(2), (c)(2), or
(e)(2) should be reflected in plan assets for
purposes of section 430 if the correspond-
ing increase in funding target is required
to be reflected. This would have the effect
of reducing the funding shortfall for the
plan year. However, under sections
436(b)(2), (¢)(2), and (e)(2), these contri-
butions are characterized as “in addition
to any minimum required contribution un-
der section 430.” The final regulations
adopt the rule as proposed because it re-
flects this requirement of the statute. This
rule is also consistent with section
430(f)(6)(B)(iii), which excludes section
436 contributions from the amount that
may be added to the plan’s prefunding
balance. The final regulations do not in-
clude any special rule that would reduce
the funding shortfall for a plan year to
take into account section 436 contribu-
tions for the plan year (by either including
section 436 contributions in plan assets or
modifying the definition of funding short-
fall). Any such section 436 contributions
will be part of plan assets when measured
for the following plan year and, accord-
ingly, will reduce any positive shortfall
amortization base (or increase any nega-
tive shortfall amortization base) that
would otherwise be established for that
following year.

Under the regulations, the waiver
amortization installments with respect to a
waiver amortization base established for a
plan year are the annual amounts neces-
sary to amortize that waiver amortization
base in level annual installments over the
5-year period beginning with the following
plan year. As provided in § 1.430(h)(2)-
1(f)(2), these installments are determined
assuming that the installments are paid on
the valuation date for each plan year and
using the interest rates applicable under

section 430(h)(2). Thus, if a plan uses the
segment rates, the installments are deter-
mined by applying the first segment rate
to the first four installments and the sec-
ond segment rate to the fifth (and final)
installment. The waiver amortization in-
stallments established with respect to a
waiver amortization base are determined
using the interest rates that apply for the
plan year for which the waiver is granted
(even though the first installment with re-
spect to the waiver amortization base is
not due until the subsequent plan year)
and are not redetermined in subsequent
plan years to reflect changes in interest
rates under section 430(h)(2) for those
subsequent plan years.

The regulations provide rules for deter-
mining the amount of a minimum required
contribution for a short plan year. Under
the regulations, the amortization install-
ments are prorated for a short plan year.
The regulations do not provide for any
proration of the target normal cost. In-
stead, the determination of target normal
cost must reflect benefits that accrue or are
expected to accrue during the short plan
year.® The regulations also provide rules
for the treatment of amortization install-
ments in subsequent plan years to take
into account the proration of these install-
ments for short plan years and to clarify
the treatment of these installments in the
event of a change in valuation date.

In light of the rules in the proposed
regulations for determining the amount of
a minimum required contribution for a
short plan year (which would normally be
followed by another plan year with its
own minimum required contribution),
questions have arisen about how to deter-
mine the minimum required contribution
for a plan year if the plan terminates be-
fore the last day of the year. Under Rev-
enue Ruling 79-237 (1979-2 CB 190)
(see 26 CFR 601.601(d)(2)(ii)(D)), the
minimum funding requirements apply for
the year that a plan terminates but not for
later years. These regulations clarify that
the rules for short plan years apply for the
year of termination by specifying that if a
plan terminates before the last day of a
plan year, then, for purposes of section
430, the plan is treated as having a short
plan year that ends on the termination

See 29 CFR 2530.204-2(e) for rules relating to changes in accrual computation periods.
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date. As a result, the minimum required
contribution for such a plan is determined
based on that short plan year. If a plan
terminates before the date that would oth-
erwise have been the valuation date for a
plan year, then the valuation date for the
plan year must be changed so that it falls
within the short plan year.

The rules for terminated plans include
a definition of termination date that is
consistent with the 1982 proposed regula-
tions under § 1.412(b)-4(d)(1) and Reve-
nue Ruling 89-87 (1989-2 CB 2) (see 26
CFR 601.601(d)(2)(ii)(p)). These final
regulations provide that, in the case of a
plan subject to Title IV of ERISA, the
termination date is the plan’s termination
date established under section 4048(a) of
ERISA.

In the case of a plan not subject to Title
IV of ERISA, the regulations provide that
the termination date is the plan’s termina-
tion date established by the plan adminis-
trator, provided that the termination date
may be no earlier than the date on which
all actions necessary to effect the plan
termination (other than the distribution of
plan assets) are taken. However, a plan is
not treated as terminated on that date if the
plan assets are not distributed as soon as
administratively feasible after that date.
Whether plan assets are distributed as
soon as administratively feasible is deter-
mined based on all the relevant facts and
circumstances. A distribution of plan as-
sets that was delayed merely for the pur-
pose of obtaining a higher value than cur-
rent market value is generally not deemed
to have been made as soon as administra-
tively feasible. Additionally, if the plan
assets are not distributed within one year
following the plan’s termination date es-
tablished by the plan administrator, the
distribution is presumed not to have been
made as soon as administratively feasible.
However, a plan is not treated as failing to
meet the requirement to make distribu-
tions of plan assets as soon as administra-
tively feasible after that date to the extent
that a delay in distributing plan assets is
attributable to either: (1) circumstances
beyond the control of the plan administra-
tor; or (2) the period of time necessary to
obtain a determination letter from the
Commissioner on the plan’s qualified sta-
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tus upon its termination, provided that the
request for a determination letter is timely
and the distributions of plan assets are
made as soon as administratively feasible
after the letter is obtained.

III. Section 1.430(h)(2)-1 Interest Rates
Used to Determine Present Value

The regulations update the 2009 regu-
lations to reflect the modification under
HATFA to the 5-year period for which the
first segment rate applies. In accordance
with section 430(h)(2)(C)(i) prior to its
amendment by HATFA, § 1.430(h)(2)-
1(b)(2)(i) provided that, for a plan with a
valuation date that is the first day of the
plan year, the first segment rate was used
to determine present value of benefits ex-
pected to be payable during the 5-year
period beginning on the first day of the
plan year. Section 1.430(h)(2)-1(b)(2)(ii),
labeled “Plans with valuation dates other
than the first day of the plan year,” was
reserved. The preamble to the 2009 regu-
lations notes that the IRS and the Treasury
Department continue to believe that ap-
plying the first segment rate to benefits
that are expected to be payable during the
S-year period beginning on the valuation
date is the best method of valuing assets
and liabilities as of the valuation date.
Because section 430(h)(2)(C)(i) was then
inconsistent with that interpretation and it
was anticipated that a technical correction
might later adopt that approach, the 2009
regulations reserved the issue of guidance
on the interest rates to be used by plans
with valuation dates other than the first
day of the plan year.

This anticipated technical correction
was made in section 2003(d) of HATFA,
and the regulations reflect this technical
correction. Under the regulations, in gen-
eral, the first segment rate is used to de-
termine the present value of benefits ex-
pected to be payable during the 5-year
period beginning on the valuation date for
the plan year. However, with respect to a
plan year beginning before January 1,
2014, for a plan with a valuation date
other than the first day of the plan year,
the 5-year period beginning on the first
day of the plan year is permitted to be
used in lieu of the 5-year period beginning
on the valuation date. Thus, taxpayers
must follow the statute as amended for
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this technical correction for plan years
beginning on or after January 1, 2014, and
are permitted to apply this technical cor-
rection for earlier years as well.

IV. Section 1.430(j)—1 Payment of
Minimum Required Contributions

A. Payment of minimum required
contribution

The regulations under section 430(j)
provide rules related to the payment of
minimum required contributions, includ-
ing rules for the payment of quarterly con-
tributions, liquidity requirements, and de-
termining the plan year to which a
contribution applies. Under these rules, if
the plan has unpaid minimum required
contributions that have not yet been cor-
rected at the time a contribution is made,
then the contribution is treated as a con-
tribution for the earliest plan year for
which there is an unpaid minimum re-
quired contribution to the extent necessary
to correct that unpaid minimum required
contribution.

Any amount of the contribution in ex-
cess of the amount needed to correct that
unpaid minimum required contribution is
treated as a contribution for the next ear-
liest plan year for which there is an unpaid
minimum required contribution that has
not yet been corrected to the extent nec-
essary to correct that unpaid minimum
required contribution. This allocation to
the earliest year with unpaid minimum
required contributions is automatic and
must be shown on the actuarial report
(Schedule SB, “Single-Employer Defined
Benefit Plan Actuarial Information” of
Form 5500, “Annual Return/Report of
Employee Benefit Plan™) for the earliest
plan year for which a timely contribution
could be allocated.

The regulations further provide that if
the plan has no unpaid minimum required
contributions for prior plan years at the
time the contribution is made, or a portion
of the contribution corrects all unpaid
minimum required contributions, then the
contribution (or the remainder of the con-
tribution which is not used to correct an
unpaid minimum required contribution)
made during the current plan year but
before the deadline for contributions for a
prior plan year may be designated as a
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contribution for either that prior plan year
or the current plan year. This designation
is established by the completion (and fil-
ing, if required) of the actuarial report
(Schedule SB, “Single-Employer Defined
Benefit Plan Actuarial Information” of
Form 5500, “Annual Return/Report of
Employee Benefit Plan”) for the plan year
for which the contribution is designated,
and this designation cannot be changed
after the actuarial report is completed (and
filed, if required) except as provided in
guidance published in the Internal Reve-
nue Bulletin. The regulations provide that
any payment of the minimum required
contribution under section 430 for a plan
year that is made on a date other than the
valuation date for that plan year is ad-
justed for interest for the period between
the valuation date and the payment date,
generally using the effective interest rate
for the plan for that plan year determined
pursuant to § 1.430(h)(2)-1(f)(1). The di-
rection of the adjustment depends on
whether the contribution is paid before or
after the valuation date for the plan year.
If the contribution is paid after the valua-
tion date for the plan year, the contribu-
tion is discounted to the valuation date. If
the contribution is paid before the valua-
tion date for the plan year (which could
only occur in the case of a small plan
described in section 430(g)(2)(B)), the
contribution is increased for interest to the
valuation date.

Under the regulations, a payment of the
minimum required contribution under sec-
tion 430 for a plan year can be made no
earlier than the first day of the plan year.
The deadline for any payment of any min-
imum required contribution for a plan
year is 8% months after the close of the
plan year. If any portion of a minimum
required contribution is not paid by this
deadline, an excise tax applies under sec-
tion 4971.

B. Requirement for quarterly
contributions

The regulations provide rules for accel-
erated quarterly contributions for plans
with funding shortfalls. These rules are
similar to the rules provided under Notice
89-52 (1989-1 CB 692) (see 26 CFR
601.601(d)(2)(ii)(b)), but have been up-
dated to reflect statutory changes. These
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statutory changes include changes regard-
ing which plans are subject to the quar-
terly contribution requirements as well as
the interest rates applicable to missed
quarterly contributions.

Under the regulations, in any case in
which a plan has a funding shortfall for
the preceding plan year, the employer
maintaining the plan must make required
quarterly installments for the current plan
year. The amount of each required quar-
terly installment is equal to 25 percent of
the required annual payment. For this pur-
pose, the required annual payment is equal
to the lesser of 90 percent of the minimum
required contribution under section 430(a)
for the plan year or 100 percent of the
minimum required contribution under sec-
tion 430(a) (determined without regard to
any funding waiver under section 412) for
the preceding plan year. These minimum
required contributions are determined un-
der section 430 as of the valuation date for
each year and are not adjusted for interest.
The regulations provide that, for purposes
of determining the required annual pay-
ment, the minimum required contribution
for a plan year is determined without re-
flecting the use of the prefunding balance
or funding standard carryover balance to
offset the minimum required contribution
for either the current year or the prior year
and without regard to any installment ac-
celeration amount under section 430(c)(7).

Pursuant to section 430(j)(3)(C), the
regulations provide that the due dates for
the four required quarterly installments
with respect to a full plan year are as
follows: the first installment is due on the
15th day of the 4th plan month, the second
installment is due on the 15th day of the
7th plan month, the third installment is
due on the 15th day of the 10th plan
month, and the fourth installment is due
on the 15th day following the end of the
plan year. In the case of a short plan year,
the regulations provide rules for determin-
ing the amount of the required quarterly
installments and the due dates for those
installments.” The regulations also pro-
vide rules for determining the amount of
the required quarterly installments if the
prior plan year was a short plan year and
rules for determining the plan month in

the case of a plan year that does not begin
on the first day of a calendar month.

As was the case in Notice 89-52, the
regulations provide that a plan sponsor
generally can use a plan’s funding bal-
ances to satisfy quarterly contribution re-
quirements. However, this rule is subject
to the limitation on the use of funding
balances by underfunded plans pursuant
to section 430(f)(3)(C). Consistent with
the approach taken in Notice 89-52, a
contribution for a prior plan year in excess
of the required minimum contribution
must actually have been made and the
plan sponsor’s election to add the excess
to the prefunding balance must have taken
effect before a plan can elect to use the
corresponding portion of the prefunding
balance to satisfy the quarterly contribu-
tion requirements. A plan sponsor’s elec-
tion to use the plan’s funding balances
under section 430(f) satisfies the require-
ment to pay an installment on the date of
the election, to the extent of the amount
elected, as adjusted with interest at the
plan’s effective interest rate under section
430(h)(2)(A) for the plan year from the
election date through the due date of the
installment. The amount of a plan’s fund-
ing balances available for such an election
is increased with interest from the begin-
ning of the plan year to the date of the
election. The net effect of these two ad-
justments is an increase in the plan’s fund-
ing balances from the beginning of the
plan year to the due date of the install-
ment.

A plan sponsor that elects to use the
plan’s prefunding balance or funding stan-
dard carryover balance toward satisfaction
of the plan’s quarterly contribution re-
quirement before the plan’s effective in-
terest rate for the plan year has been de-
termined should assume, in order to
ensure that the quarterly contribution re-
quirements are satisfied, that the effective
interest rate is equal to the lowest of the
three segment rates (generally the first
segment rate) to adjust the elected
amount. Because the satisfaction of these
installments is determined on a cumula-
tive basis, if the use of funding balances is
more than enough to satisfy an installment

requirement, then the excess is carried
forward to use to satisfy later installments.

The preamble to the proposed regula-
tions noted that the proposed rules under
section 430(f) would have provided that
the amount of the funding balance used to
satisfy the quarterly contribution require-
ments could not later be added back to the
prefunding balance. The October 2009 fi-
nal regulations under section 430(f) pro-
vide a different rule. Under those final
regulations, to the extent that a contribu-
tion is included in the present value of
excess contributions solely because the
minimum required contribution has been
offset by an election to use the funding
standard carryover balance or prefunding
balance, the contribution is adjusted for
investment experience to reflect the actual
rate of return on plan assets under the
rules of § 1.430(f)-1(b)(3). Thus, to the
extent that a quarterly installment is satis-
fied through the use of a funding balance
but the plan sponsor replenishes its fund-
ing balances by subsequently making a
contribution for the plan year that is added
to the prefunding balance, the amount that
may be added to the prefunding balance
on account of that subsequent contribution
is based on the actual rate of return for the
plan year.

The proposed regulations would have
credited interest on an early election to
use a funding balance for purposes of sat-
isfying the quarterly contribution require-
ment, but would not have credited interest
on an early contribution for this purpose.
Commenters asked for early contributions
to be credited with interest toward quar-
terly contribution requirements on the
same basis as an early election to use a
funding balance. The final regulations
make this change.

For required installments due after the
valuation date, the proposed regulations
would have provided that, if the employer
fails to pay the full amount of a required
installment when due, then the contribu-
tion that constitutes a late payment of the
required installment for the period of time
that begins on the due date for the re-
quired installment and that ends on the
date of payment is adjusted using the ef-
fective interest rate for the plan for that

7As described above in section II of this preamble, a plan that terminates before the last day of the plan year is treated as having a short plan year that ends on the termination date. This
rule also applies for purposes of the 8% month deadline described in section III.A of this preamble.
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plan year determined pursuant to
§ 1.430(h)(2)-1(f)(1) plus 5 percentage
points. This increased interest rate would
not have applied to installments that are
due before the valuation date for the plan
year because the application of an in-
creased interest rate for such a contribu-
tion would not have had the intended ef-
fect of increasing the minimum required
contribution and section 430(j)(3) did not
provide for special rules for valuation
dates other than the beginning of the plan
year. The proposed regulations included a
reserved paragraph for the treatment of
quarterly installments that are due before
the valuation date. However, the preamble
to the proposed regulations described a
rule that the IRS and the Treasury Depart-
ment were considering for inclusion in the
final regulations if legislation were en-
acted authorizing special rules for the ap-
plication of the quarterly installment re-
quirements for plans with valuation dates
other than the first day of the plan year.
Section 101(b)(2)(G)(iii) of WRERA
added section 430(j)(3)(E)(iii) which pro-
vides authority for special quarterly con-
tribution rules for plans with valuation
dates other than the first day of the plan
year. Pursuant to this authority, the final
regulations provide for any late quarterly
installment (and any late election to use
the funding balances to satisfy a quarterly
installment) to be discounted for interest
from the date of the late contribution or
election to the due date for the installment
using an interest rate equal to the plan’s
effective interest rate under section
430(h)(2)(A) for the plan year plus 5 per-
centage points. The discounted amount is
then treated as if it were contributed or
elected on the due date and further ad-
justed for interest from the due date to the
valuation date. This approach is mathe-
matically equivalent to the approach sug-
gested in the preamble of the proposed
regulations if compound interest is used.

C. Standing election to satisfy installments
through use of funding balances

The proposed regulations would have
permitted plans to satisfy the requirement
to pay quarterly installments with an elec-

tion to use funding balances. The pream-
ble to those regulations asked for com-
ments on the utility of standing elections
with respect to funding balances. Com-
menters uniformly favored permitting this
use of standing elections.

These final regulations include rules
for providing a standing election to satisfy
quarterly installments. Under these rules,
a plan sponsor may provide a standing
election in writing to the plan’s enrolled
actuary to use the funding standard carry-
over balance and the prefunding balance
to satisfy any otherwise unpaid portion of
a required installment under section
430(@)(3). The otherwise unpaid portion of
a required installment is the amount nec-
essary to satisfy the required installment
rules under section 430(j) based on quar-
terly installment amounts equal to 25 per-
cent of the minimum required contribu-
tion under section 430 for the preceding
plan year. Under the regulations, if the
amount of the prefunding and funding
standard carryover balances available is
less than the amount needed to satisfy any
otherwise unpaid portion of a required
installment, then the entire amount avail-
able will be used under the standing elec-
tion. Any election made pursuant to a
standing election is deemed to occur on
the later of the last date for making the
required installment under section
430()(3) and the date the standing elec-
tion is provided to the enrolled actuary.

The regulations provide that, generally,
any standing election to use the funding
balances to satisfy quarterly installments
remains in effect for the plan with respect
to the enrolled actuary named in the elec-
tion, unless the standing election is re-
voked or the plan’s enrolled actuary is
changed. However, a plan sponsor may
suspend operation of a standing election
for the remainder of a plan year by pro-
viding written notice to the enrolled actu-
ary. In addition, if the current year’s min-
imum required contribution has been
determined by the plan’s enrolled actuary,
the plan sponsor may replace the standing
election for the remainder of the plan year
with a formula election to use (to the
extent available) the funding balances as
necessary so that the remaining required

installments satisfy the required install-
ment rules under section 430(j) based on
quarterly installment amounts taking into
account the determination of the current
year’s minimum required contribution.

D. Liquidity shortfalls

The regulations provide rules for the
liquidity requirements that generally ap-
ply to plans for which quarterly contribu-
tions are required. Under the regulations,
if a plan sponsor of a plan (other than a
small plan described in section 430(g)(2)(B))
is required to pay quarterly installments
pursuant to section 430(j)(3), then the plan
sponsor is treated as failing to pay the full
amount of the required installment for a
quarter to the extent that the value of the
liquid assets contributed after the end of
that quarter and on or before the due date
for the installment is less than the liquidity
shortfall (as defined in section 430()(4)(E))
for that quarter. Thus, in order to satisfy
the quarterly contribution requirement for
a quarter, liquid assets in the amount of
the liquidity shortfall must be contributed
after the end of that quarter and on or
before the due date for the installment.
However, the regulations provide that if
the amount of a required installment for a
quarter is increased by reason of this rule,
this increase generally is limited to the
amount which, when added to the current
required installment (determined without
regard to the increase) and prior required
installments for the plan year, is necessary
to increase the funding target attainment
percentage for the plan year to 100 per-
cent (taking into account the expected in-
crease in the funding target due to benefits
accruing or earned during the plan year).
The use of funding balances or the contri-
bution of illiquid assets cannot remedy a
liquidity shortfall.®

The regulations provide that the term
liquidity shortfall generally means, with
respect to any required installment, an
amount equal to the excess (as of the last
day of the quarter for which that install-
ment is due) of the base amount with
respect to the quarter, over the value (as of
the last day of the quarter) of the plan’s
liquid assets. For this purpose, the regula-

8In this context, see Department of Labor Interpretive Bulletin 94-3 (29 CFR 2509.94-3), which sets forth the Department’s view that, in the absence of an applicable exemption, a
contribution by an employer to a defined benefit pension plan in a form other than cash constitutes a prohibited transaction under section 406 of ERISA and section 4975 of the Code.
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tions provide that the term base amount
generally means, with respect to any quar-
ter, an amount equal to three times the
sum of the adjusted disbursements from
the plan for the 12 months ending on the
last day of such quarter. However, if the
generally applicable base amount for a
quarter exceeds an amount equal to two
times the sum of the adjusted disburse-
ments from the plan for the 36 months
ending on the last day of the quarter and
the enrolled actuary for the plan certifies
to the satisfaction of the Commissioner
that such excess is the result of nonrecur-
ring circumstances, the base amount with
respect to that quarter is determined with-
out regard to amounts related to those
nonrecurring circumstances.

In response to comments, the regula-
tions provide special rules for applying
the liquidity requirements to a multiple
employer plan to which section 413(c)(4)(A)
applies.® Under these rules, the liquidity
requirement is satisfied for the plan if it
would be satisfied if the plan were a
single-employer plan that is not a multiple
employer plan. However, if the plan does
not satisfy the liquidity requirement on
this basis, then the liquidity requirement
must be applied separately for each em-
ployer under the plan, as if each employer
maintained a separate plan. In this case,
the value of plan assets as of the end of
each quarter under a multiple employer
plan must be allocated among the employ-
ers sponsoring the plan.

The rules under the regulations relating
to the liquidity requirements are similar to
the rules provided under Revenue Ruling
95-31, but have been updated to reflect
statutory changes. For example, the defi-
nition of liquid assets under the proposed
regulations is the same as the definition of
liquid assets under Revenue Ruling 95—
31. Unlike Revenue Ruling 95-31, the
regulations measure satisfaction of a li-
quidity shortfall by reference to contribu-
tions made after the end of the quarter and
by the due date for the installment (while
including contributions made during the
plan quarter in plan assets). Although this
may appear to be a change from the rules
of Revenue Ruling 95-31, the two formu-
lations are mathematically identical.

Under section 430()(4)(C), any unpaid
liquidity amount is treated as unpaid until
the close of the quarter in which the due
date for that installment occurs. Under the
proposed regulations, section 430(j)(4)(C)
would have applied only for purposes of
applying the additional interest for late
quarterly installments, and the unpaid li-
quidity amount due during a quarter
would have been treated as unpaid until a
contribution of liquid assets satisfied that
requirement, even if the period of under-
payment extended beyond the end of the
quarter. Some commenters objected to the
approach in the proposed regulations and
suggested that section 430(j)(4)(C) should
be interpreted so that the unpaid liquidity
amount is treated as paid at the end of the
quarter for all purposes.

After consideration of the comments
received, the IRS and the Treasury De-
partment have modified the final regula-
tions to provide that, pursuant to section
430(G)(4)(C), any portion of a required
installment for a quarter that is treated as
unpaid by reason of the liquidity require-
ments is treated as unpaid until the close
of the quarter in which the due date for the
installment occurs (without regard to any
contribution of liquid assets that is made
after the due date of the required install-
ment). After the close of the quarter in
which the due date for such an installment
occurs, any portion of the required install-
ment that was treated as unpaid solely by
reason of the liquidity requirements is no
longer treated as unpaid (but any portion
of the required installment that would be
treated as unpaid without regard to the
liquidity requirements must be satisfied in
accordance with the generally applicable
continuing requirement to pay quarterly
installments). The requirement to satisfy a
liquidity shortfall applies separately with
respect to each quarter. In many cases, the
failure to contribute sufficient liquid as-
sets to satisfy a liquidity shortfall for a
quarter will result in a liquidity shortfall
for future quarters until sufficient liquid
assets have been contributed to satisfy the
liquidity shortfall.

Section 430(G)(3)(A) provides that if
the employer fails to pay the full amount
of a required installment, the amount of

interest charged on the underpayment for
the period of underpayment is determined
by increasing the rate of interest otherwise
used to adjust the contribution to the val-
uation date under section 430(j)(2) by 5
percentage points. In general, the period
of underpayment is the period between the
date the installment is due and the date it
is paid. However, under section 430()(4)(C),
any portion of an installment that is
treated as not paid by reason of the liquid-
ity requirement continues to be treated as
unpaid until the close of the quarter in
which the due date for that installment
occurs.

Accordingly, the regulations provide
that, to the extent that an unpaid liquidity
amount is satisfied with a contribution of
liquid assets during the quarter in which it
is due, the increased rate of interest ap-
plies for purposes of discounting a contri-
bution for the period between the last day
of the quarter and the due date of the
contribution. By contrast, any portion of
the required installment that would be due
without regard to the liquidity require-
ment will remain due after the end of the
quarter, and the regulations provide for
the use of the increased rate of interest for
purposes of discounting a contribution
that is applied to that portion from the date
of actual payment to the due date.

To the extent that a portion of the un-
paid liquidity amount is no longer treated
as unpaid after the close of the quarter, the
regulations provide a special rule to reflect
the requirement to use a higher rate of
interest on late required installments by
converting that requirement into an inter-
est charge that increases the minimum re-
quired contribution. This ensures that the
amount of the contributions necessary to
satisfy the minimum funding require-
ments reflects the effect of the additional
interest required under section 430()(2)
even if a portion of the unpaid liquidity
amount is no longer considered unpaid
after the close of the quarter. Otherwise,
the sponsor of a plan with an unpaid li-
quidity amount could avoid an additional
interest adjustment by merely deferring
making a contribution until after the close
of the quarter in which the liquidity
amount was due, and would therefore be

°The liquidity requirement of section 430(j)(4) does not apply to plans with 100 or fewer participants on each day during the preceding plan year. For this purpose, the determination of
the number of participants is made separately for each employer under a multiple employer plan to which section 413(c)(4)(A) applies.
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treated more favorably than a plan spon-
sor who made a contribution toward the
unpaid liquidity amount within that quarter.

Under this special rule, the increase in
the minimum required contribution attrib-
utable to any unpaid liquidity amount that
is no longer treated as unpaid after the
close of the quarter is equal to the differ-
ence between (1) the amount that is no
longer treated as unpaid, discounted for
interest from the end of the quarter to the
valuation date using the plan’s effective
interest rate, and (2) the amount that is no
longer treated as unpaid, discounted for
interest from the end of the quarter to the
due date of the required installment using
the plan’s effective interest rate plus 5
percent, and further discounted for interest
from the due date of the installment to the
valuation date using the plan’s effective
interest rate. The regulations include an
example illustrating the calculation of the
increase in the minimum required contri-
bution due to an unpaid liquidity amount
that is no longer treated as unpaid after the
close of the quarter in which it is due.

Under the regulations, this increase in
the minimum required contribution to re-
flect an interest adjustment for unpaid li-
quidity amounts is disregarded when cal-
culating the required annual payment
under section 430(j)(3)(D)(ii) (which is
used to determine the amount of required
quarterly installments).

In addition to the adjustment to reflect
the higher interest rate, the regulations
identify two further consequences of fail-
ing to satisfy the liquidity requirement.
Section 206(e) of ERISA and section
401(a)(32) of the Code provide rules re-
garding the suspension of accelerated dis-
tributions for a plan with an unpaid liquid-
ity shortfall. Also, section 4971(f)
provides an excise tax with respect to the
failure to pay a liquidity shortfall.

The proposed regulations included an
ordering rule providing that if an em-
ployer makes a contribution of liquid as-
sets that is allocated toward the required
installment for a quarter, but the contribu-
tion is less than the total amount needed to
satisfy the quarterly installment for the
quarter, then the contribution would be
first attributed toward satisfying the quar-
terly installment without regard to the li-
quidity requirement. So that all contribu-
tions of liquid assets apply toward
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satisfaction of the liquidity requirement,
the final regulations provide that any con-
tribution of liquid assets for a quarter ap-
plies toward satisfying the liquidity re-
quirement (as well as the otherwise
applicable quarterly installment).

V. Section 54.4971(c)-1 Taxes on
Failure to Meet Minimum Funding
Standards

These regulations set forth the defini-
tions that were modified by PPA ’06 that
apply for purposes of applying the rules of
section 4971. These definitions are sub-
stantially the same as the definitions in the
proposed regulations, but they have been
modified to reflect certain changes made
by the CSEC Act.

The regulations define the term accu-
mulated funding deficiency to have the
meaning given to that term by section 431,
in the case of a multiemployer plan, or by
section 433, in the case of a CSEC plan. A
plan’s accumulated funding deficiency for
a plan year takes into account all charges
and credits to the funding standard ac-
count under section 412 for plan years
before the first plan year for which section
431 or section 433 applies to the plan.

The regulations define the term unpaid
minimum required contribution, with re-
spect to any plan year, as the portion of
the minimum required contribution under
section 430 for the plan year for which
contributions have not been made on or
before the due date for the plan year under
section 430(j)(1) (after taking into account
interest adjustments and any offsets from
use of the funding balances). The regula-
tions provide that a plan’s accumulated
funding deficiency under section 412 for
the pre-effective plan year is treated as an
unpaid minimum required contribution for
that plan year until correction is made.
Unlike the determination of accumulated
funding deficiency which applied under
section 412 prior to PPA 06, the total
amount of unpaid minimum required con-
tributions that is subject to the excise tax
under section 4971 is not adjusted with
interest. However, as described in the fol-
lowing paragraph, correction of an unpaid
minimum required contribution does re-
quire a contribution that includes an ad-
justment for interest.
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The regulations define the term correct
as it applies to an accumulated funding
deficiency or an unpaid minimum re-
quired contribution. With respect to an
accumulated funding deficiency under a
multiemployer plan or a CSEC plan, the
regulations adopt the same definition of
correct that was proposed to apply to a
multiemployer plan. Under the regula-
tions, the correction of an unpaid mini-
mum required contribution under a single-
employer plan for a plan year requires the
contribution, to or under the plan, of the
amount that, when discounted to the val-
uation date for the plan year for which the
unpaid minimum required contribution is
due at the appropriate rate of interest,
equals or exceeds the unpaid minimum
required contribution. For this purpose,
the appropriate rate of interest is the
plan’s effective interest rate for the plan
year for which the unpaid minimum re-
quired contribution is due except to the
extent that the payments are subject to a
higher discount rate provided under sec-
tion 430(j)(3) or (j)(4). With respect to an
unpaid minimum required contribution,
the regulations provide an ordering rule
under which a contribution is attributable
first to the earliest plan year of any unpaid
minimum required contribution for which
correction has not yet been made. With
respect to an accumulated funding defi-
ciency under section 412 for the pre-
effective plan year that is treated as an
unpaid minimum required contribution,
the regulations provide that correction re-
quires the contribution, to or under the
plan, of the amount of that accumulated
funding deficiency adjusted with interest
from the end of the pre-effective plan year
to the date of the contribution at the plan’s
valuation interest rate for the pre-effective
plan year.

The regulations define the term single-
employer plan to mean a plan to which the
minimum funding requirements of section
412 apply that is not a multiemployer plan
as described in section 414(f). Thus, the
regulations clarify that the term single-
employer plan includes a multiple em-
ployer plan to which section 413(c) ap-
plies.

Section 4971, as amended by PPA ’06,
imposes an excise tax on unpaid minimum
required contributions for all years until
corrected. In contrast to the pre-PPA ’06
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rule (under which an accumulated funding
deficiency could be corrected by improve-
ment in the plan’s funded status sufficient
to trigger a full funding limitation credit),
an unpaid minimum required contribution
may only be corrected by making the con-
tribution as described under the regula-
tions. Like the proposed regulations, the
final regulations apply this rule to unpaid
minimum required contributions for all
years, without special treatment for pre-
PPA ‘06 funding deficiencies. The final
regulations do not reflect comments ask-
ing for preservation of the full funding
rule with respect to pre-PPA ’06 funding
deficiencies, because the statute provides
the same rules with respect to unpaid con-
tributions for all years.

V1. Authority to issue published
guidance with respect to certain
generally applicable regulatory
deadlines

The regulations contain modifications
to § 1.430(f)-1(f)(2) and (f)(3) and adds
§ 1.436-1(h)(4)(ii1)(C)(9) to provide the
IRS with authority to issue published
guidance

to extend certain deadlines. These
changes accommodate plan sponsor ac-
tions in response to retroactive changes in
the minimum funding requirements and
are the modifications that the IRS indi-
cated were expected to be made in Q&A-
G-7 of Notice 2012-61 (which provided
guidance regarding MAP-21) and in sec-
tions IV and V of Notice 201453 (which
provided guidance regarding HATFA).

Effective/Applicability Dates of
Regulations

Section 430 generally applies to plan
years beginning on or after January 1,
2008. Sections 1.430(a)-1 and 1.430(j)—1
and the changes made by this Treasury
decision to § 1.430(f)-1 apply generally to
plan years beginning on or after January 1,
2016. Plans are permitted to apply these
provisions for plan years beginning before
2016 and after 2007. In addition, for plan
years beginning before 2016 and after
2007, plans are also permitted to rely on
either these final regulations or the pro-
posed regulations published April 15,
2008 that are finalized by this Treasury
decision. See also Notice 2008-21 for

Bulletin No. 2015-39

additional rules with respect to plan years
beginning during 2008.

Pursuant to section 114(g) of PPA 06,
as added by WRERA, the statutory
changes to section 4971 apply to taxable
years beginning after 2007, but only with
respect to plan years beginning on or after
January 1, 2008, which end with or within
any such taxable year. Thus, the statutory
changes to section 4971 only apply to
taxable years that include the last day of a
plan year to which section 430 applies to
determine the minimum required contri-
bution for the plan.

The amendments to § 54.4971(c)-1
generally apply at the same time the stat-
utory changes to section 4971 under PPA
’06 become effective, but do not apply to
any taxable years ending before the date
the proposed regulations were published
(April 15, 2008). Thus, for example, the
amendments to § 54.4971(c)-1 do not ap-
ply to a short taxable year beginning Jan-
uary 1, 2008 and ending February 29,
2008.

Special Analyses

Certain IRS regulations, including this
one, are exempt from the requirements of
Executive Order 12866, as supplemented
and reaffirmed by Executive Order 13563.
Therefore, a regulatory impact assessment
is not required. It has also been deter-
mined that section 553(b) of the Admin-
istrative Procedure Act (5 U.S.C. chapter
5) does not apply to these regulations. In
addition, it is hereby certified that any
collection of information contained in this
regulation will not have a significant eco-
nomic impact on a substantial number of
small entities. The certification is based on
the fact that § 301.6059-1 currently re-
quires the filing with the IRS of the peri-
odic report of the actuary for a defined
benefit plan under section 6059 in accor-
dance with applicable forms, schedules,
and accompanying instructions. These
regulations make minor changes to this
required collection of information, and are
not expected to impose an additional bur-
den on small entities. Furthermore, two
provisions of these regulations lessen the
collection of information imposed on
small entitles. Section 1.430(f)—1(f)(1)(iii)
permits certain standing elections to use
funding balances to satisfy required quar-
terly installments, thus decreasing the
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number of elections made by a plan spon-
sor who wuses this feature. Section
1.430(a)-1(b)(5)(ii) provides that, if a
plan’s termination date is before the date
that would otherwise have been the valu-
ation date for a plan year, then the valua-
tion date for the plan year must be
changed so that it falls within the short
plan year (so that automatic approval is
granted for this change). This change
avoids the need for an employer to request
a change in valuation date with respect to
certain small plans, thus lessening the bur-
den for required collections of informa-
tion for small entities. Based on these
facts, a Regulatory Flexibility Analysis
under the Regulatory Flexibility Act (5
U.S.C. chapter 6) is not required.
Pursuant to section 7805(f) of the
Code, the notice of proposed rulemaking
preceding these regulations was submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for com-
ment on its impact on small business.

Statement of Availability for IRS
Documents

For copies of recently issued Revenue
Procedures, Revenue Rulings, notices,
and other guidance published in the Inter-
nal Revenue Bulletin, please visit the IRS
website at http://irs.gov.

Drafting Information

The principal authors of these regula-
tions are Michael P. Brewer and Linda
S. F. Marshall, Office of Division Coun-
sel/Associate Chief Counsel (Tax Exempt
and Government Entities). However,
other personnel from the IRS and the
Treasury Department participated in the

development of these regulations.
B ok ok ok ok

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 54
are amended as follows:

PART 1—INCOME TAXES
Paragraph 1. The authority citation for
part 1 is amended by revising the intro-

ductory text and adding an entry in nu-
merical order to read in part as follows:
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Authority: 26 U.S.C. 7805, unless oth-
erwise noted.

L T S S

§ 1.430()-1 also issued under 26
U.S.C. 430()(4)(F).

Par. 2. Section 1.430(a)-1 is added to
read as follows:

§ 1.430(a)—1 Determination of minimum
required contribution.

(a) In general—(1) Overview. This
section sets forth rules for determining a
plan’s minimum required contribution for
a plan year under section 430(a). Section
430 and this section apply to single-
employer defined benefit plans (including
multiple employer plans as defined in sec-
tion 413(c)) that are subject to section 412
but do not apply to multiemployer plans
(as defined in section 414(f)). Paragraph
(b) of this section defines a plan’s mini-
mum required contribution for a plan year.
Paragraph (c) of this section provides
rules for determining shortfall amortiza-
tion installments. Paragraph (d) of this
section provides rules for determining
waiver amortization installments. Para-
graph (e) of this section provides for early
deemed amortization of shortfall and
waiver amortization bases for fully funded
plans. Paragraph (f) of this section pro-
vides definitions that apply for purposes
of this section. Paragraph (g) of this sec-
tion provides examples that illustrate the
application of this section. Paragraph (h)
of this section provides effective/applica-
bility dates and transition rules.

(2) Special rules for multiple employer
plans—(i) In general. In the case of a
multiple employer plan to which section
413(c)(4)(A) applies, the rules of section
430 and this section are applied separately
for each employer under the plan, as if
each employer maintained a separate plan.
Thus, the minimum required contribution
is computed separately for each employer
under such a multiple employer plan. In
the case of a multiple employer plan to
which section 413(c)(4)(A) does not apply
(that is, a plan described in section
413(c)(4)(B) that has not made the elec-
tion for section 413(c)(4)(A) to apply), the
rules of section 430 and this section are
applied as if all participants in the plan
were employed by a single employer.
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(i1) CSEC plans. A CSEC plan (that is,
a plan that fits within the definition of a
CSEC plan in section 414(y) for plan
years beginning on or after January 1,
2014 and for which the election under
section 414(y)(3)(A) has not been made)
is not subject to the rules of section 430.
See section 433 for the minimum funding
rules that apply to CSEC plans.

(b) Definition of minimum required
contribution—(1) In general. In the case
of a defined benefit plan that is subject to
section 430, except as offset under section
430(f) and § 1.430(f)-1, the minimum re-
quired contribution for a plan year is de-
termined as the applicable amount deter-
mined under paragraph (b)(2) of this
section or paragraph (b)(3) of this section,
reduced by the amount of any funding
waiver under section 412(c) that is
granted for the plan year. See paragraph
(b)(4) of this section for special rules for a
plan maintained by a commercial passen-
ger airline (or other eligible employer) for
which an election under section 402 of the
Pension Protection Act of 2006, Public
Law 109-280 (120 Stat. 780), as amended
(PPA ’06), has been made, and see section
430(G) and § 1.430(j)—1(b) for rules re-
garding the required interest adjustment
for a contribution that is paid on a date
other than the valuation date for the plan
year. See also § 1.430()-1(d)(3)(iv)(B)
for rules regarding an increase to the min-
imum required contribution in certain cir-
cumstances for a plan with an unpaid li-
quidity amount.

(2) Plan assets less than funding tar-
get—(1) General rule. For any plan year in
which the value of plan assets (as reduced
to reflect the subtraction of certain funding
balances as provided under § 1.430(f)-1(c),
but not below zero) is less than the fund-
ing target for the plan year, the minimum
required contribution for that plan year is
equal to the sum of—

(A) The target normal cost for the plan
year;

(B) The total (not less than zero) of the
shortfall amortization installments as de-
scribed in paragraph (c) of this section
determined with respect to any shortfall
amortization base for the plan year and for
each preceding plan year for which the
shortfall amortization base has not been
fully taken into account (generally, the 6
preceding plan years); and
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(C) The total of the waiver amortiza-
tion installments as described in para-
graph (d) of this section determined with
respect to any waiver amortization base
for all preceding plan years for which the
waiver amortization base has not been
fully taken into account (generally, the 5
preceding plan years).

(i) Special rule for short plan years—
(A) Proration of amortization install-
ments. In determining the minimum re-
quired contribution in the case of a plan
year that is shorter than 12 months (and is
not a 52-week plan year of a plan that uses
a 52-53 week plan year), the shortfall
amortization installments and waiver
amortization installments that are taken
into account under paragraphs (b)(2)(i)(B)
and (C) of this section are determined by
multiplying the amount of those install-
ments that would be taken into account for
a 12-month plan year by a fraction, the
numerator of which is the duration of the
short plan year and the denominator of
which is 1 year.

(B) Effect on subsequent years. In plan
years after the short plan year, install-
ments with respect to a shortfall amorti-
zation base or waiver amortization base
continue to be taken into account under
paragraphs (b)(2)(1))(B) and (C) of this
section until the total amount of those
installments, as originally determined
when the base was established, has been
taken into account. Thus, in the case of a
plan that has a short plan year, an addi-
tional partial installment will be taken into
account under paragraphs (b)(2)(i)(B) and
(C) of this section for the plan year that
ends after the end of the original amorti-
zation period (generally 7 years for short-
fall amortization bases and 5 years for
waiver amortization bases) in an amount
determined so that the total of the amor-
tization installments (including the pro-
rated installment payable for the short
plan year and the additional partial install-
ment) is equal to the total of the amorti-
zation installments as originally deter-
mined.

(3) Plan assets equal or exceed funding
target. For any plan year in which the
value of plan assets (as reduced to reflect
the subtraction of certain funding balances
as provided under § 1.430(f)—1(c), but not
below zero) equals or exceeds the funding
target for the plan year, the minimum re-
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quired contribution for that plan year is
equal to the target normal cost for the plan
year reduced (but not below zero) by that
excess.

(4) Special rules for commercial pas-
senger airlines—() In general. This para-
graph (b)(4) provides special rules for a
plan maintained by a commercial passen-
ger airline (or an employer whose princi-
pal business is providing catering services
to a commercial passenger airline) for
which an election under section 402(a)(1)
of PPA 06 has been made. See paragraph
(c)(4) of this section for special rules for a
plan maintained by a commercial passen-
ger airline (or an employer whose princi-
pal business is providing catering services
to a commercial passenger airline) for
which an election under section 402(a)(2)
of PPA ’06 has been made.

(i) Determinations during 17-year
amortization period. If an election de-
scribed in section 402(a)(1) of PPA *06
applies for the plan year with respect to an
eligible plan described in section
402(c)(1) of PPA 06, then the plan’s min-
imum required contribution for purposes
of section 430 of the Internal Revenue
Code (Code) for the plan year is equal to
the amount necessary to amortize (at an
interest rate of 8.85 percent) the unfunded
liability of the plan in equal installments
over the remaining amortization period.
For this purpose, the unfunded liability
means the excess of the accrued liability
under the plan determined using the unit
credit funding method and an interest rate
of 8.85 percent over the value of assets (as
determined under section 430(g)(3) and
§ 1.430(g)-1(c)), and the remaining amor-
tization period is the 17-plan-year period
beginning with the first plan year for
which the election was made, reduced by
1 year for each plan year after the first
plan year for which the election was
made. In addition, the section 430(f)(3)
election to apply funding balances against
the minimum required contribution does
not apply to a plan to which the election
described in section 402(a)(1) of PPA ’06
applies for the plan year.

(iii) Determinations following the elec-
tion period. If an election described in
section 402(a)(1) of PPA ’06 applied to
the plan for any preceding plan year but
does not apply for the current plan year,
then the plan’s minimum required contri-
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bution for purposes of section 430 of the
Code for the plan year is determined with-
out regard to that election. For the first
plan year for which that election no longer
applies to the plan, any prefunding bal-
ance or funding standard carryover bal-
ance is reduced to zero.

(5) Terminated plans—(i) Short plan
year. If a plan’s termination date occurs
during a plan year but before the last day
of a plan year, then, for purposes of sec-
tion 430, the plan is treated as having a
short plan year that ends on the termina-
tion date.

(ii) Valuation date. If a plan’s termina-
tion date is before the date that would
otherwise have been the valuation date for
a plan year, then the valuation date for the
plan year must be changed so that it falls
within the short plan year pursuant to
§ 1.430(g)-1(b)(2)(1). See § 1.430(g)—
1(b)(2)(iv) for a rule providing automatic
approval of changes in the valuation date
that are required by section 430.

(c) Shortfall amortization installments—
(1) In general. Except as otherwise pro-
vided in paragraphs (c)(3) and (4) of this
section, the shortfall amortization install-
ments with respect to a shortfall amortization
base established for a plan year are the annual
amounts necessary to amortize that shortfall
amortization base in level annual installments
over the 7-year period beginning with that
plan year. See § 1.430(h)(2)-1(e) and (f) for
rules regarding interest rates used for de-
termining shortfall amortization install-
ments and the date within each plan year
on which the installments are assumed to
be paid. The shortfall amortization install-
ments are determined using the interest
rates that apply for the plan year for which
the shortfall amortization base is estab-
lished and are not redetermined in subse-
quent plan years to reflect any changes in
the valuation date or changes in interest
rates under section 430(h)(2) for those
subsequent plan years.

(2) Shortfall amortization base—(Q) In
general. Unless the value of plan assets
(as reduced to reflect the subtraction of
certain funding balances as provided un-
der § 1.430(f)-1(c)(2), but not below
zero) is equal to or greater than the fund-
ing target for the plan year, a shortfall
amortization base is established for the
plan year equal to—
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(A) The funding shortfall for the plan
year; minus

(B) The amount attributable to future
installments determined under paragraph
(c)(2)(ii) of this section.

(i) Amount attributable to future in-
stallments. The amount attributable to fu-
ture installments is equal to the sum of the
present values (determined in accordance
with § 1.430(h)(2)-1(e) and (f) using the
interest rates that apply for the current
plan year) of—

(A) The shortfall amortization install-
ments that have been determined for the
plan year and any succeeding plan year
with respect to the shortfall amortization
bases for any plan year preceding the plan
year; and

(B) The waiver amortization install-
ments that have been determined for the
plan year and any succeeding plan year
with respect to the waiver amortization
bases for any plan year preceding the plan
year.

(iii) Timing assumption for install-
ments after change in valuation date. For
purposes of determining the present value
in paragraph (c)(2)(ii) of this section, the
shortfall amortization installments and
waiver amortization installments are as-
sumed to be paid on the valuation date for
the current plan year and anniversaries
thereof even if the valuation date for a
subsequent plan year is not the same as
the valuation date for the plan year for
which a shortfall amortization base or
waiver amortization base was established.
For example, assume that a plan has a July
1 to June 30 plan year and a valuation date
that is the first day of the plan year, and
that the plan year for the plan is changed
to the calendar year, so that the plan has a
short plan year beginning July 1, 2017 and
ending December 31, 2017 and a calendar
plan year thereafter. In this case—

(A) For the July 1, 2017 actuarial val-
uation, the shortfall amortization pay-
ments with respect to shortfall amortiza-
tion bases established for all prior plan
years are assumed to be paid on July 1,
2017 and anniversaries thereof; and

(B) For the January 1, 2018 actuarial
valuation, the shortfall amortization pay-
ments with respect to shortfall amortiza-
tion bases established for all prior plan
years are assumed to be paid on January 1,
2018 and anniversaries thereof.
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(iv) Transition rule. See paragraph
(h)(4) of this section for a transition rule
under which only a portion of the funding
target is taken into account in determining
whether a shortfall amortization base is
established under this paragraph (c)(2).

(3) Election of funding relief for cer-
tain plans—i) Funding relief under the
Preservation of Access to Care for Medi-
care Beneficiaries and Pension Relief Act
of 2010. See section 430(c)(2)(D) and sec-
tion 430(c)(7) for special rules that apply
to determine the amount of shortfall amor-
tization installments with respect to short-
fall amortization bases established for
plan years ending on or after October 10,
2009 and beginning before January 1,
2012, for which the relief under section
430(c)(2)(D) is elected.

(i1) Funding relief related to eligible
charity plans. See section 104(d)(3)(B)
through (F) of PPA ’06, which reflects
amendments made by section 103(b)(2) of
the Cooperative and Small Employer
Charity Pension Flexibility Act of 2014,
Public Law 113-97 (128 Stat. 1137), for
special rules that apply to determine the
amount of shortfall amortization install-
ments with respect to plan years begin-
ning on or after January 1, 2014, in the
case of an eligible charity plan for which
the relief under section 104(d)(3)(A) of
PPA 06 is elected.

(iii) Election by commercial passenger
airline under section 402(a)(2) of PPA
'06. If an election described in section
402(a)(2) of PPA ’06 has been made for
an eligible plan described in section
402(c)(1) of PPA ’06, then the minimum
required contribution for purposes of sec-
tion 430 is determined under generally
applicable rules, except that the shortfall
amortization base for the first plan year
for which section 430 applies to the plan
is amortized over 10 years (rather than
over 7 years as provided in paragraph
(c)(1) of this section) in accordance with
§ 1.430(h)(2)-1(e) and (f) using the inter-
est rates that apply for purposes of deter-
mining the target normal cost for the first
plan year for which section 430 applies to
the plan. In such a case, the shortfall
amortization installments with respect to
the shortfall amortization base for that
plan year will continue to be included in
determining the minimum required contri-
bution for 10 years rather than 7 years.
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See also § 1.430(h)(2)-1(b)(6) for a spe-
cial rule for determining the funding tar-
get in the case of a plan for which an
election under section 402(a)(2) of PPA
’06 has been made.

(d) Waiver amortization installments—
(1) In general. For purposes of this sec-
tion, the waiver amortization installments
with respect to a waiver amortization base
established for a plan year are the annual
amounts necessary to amortize that waiver
amortization base in level annual install-
ments over the 5-year period beginning
with the following plan year. See
§ 1.430(h)(2)-1(e) and (f) for rules re-
garding interest rates used for determining
waiver amortization installments and the
date within each plan year on which the
installments are assumed to be paid. The
waiver amortization installments estab-
lished with respect to a waiver amortiza-
tion base are determined using the interest
rates that apply for the plan year for which
the waiver is granted (even though the
first installment with respect to the waiver
amortization base is not due until the sub-
sequent plan year) and are not redeter-
mined in subsequent plan years to reflect
any changes in the valuation date or
changes in interest rates under section
430(h)(2) for those subsequent plan years.

(2) Waiver amortization base—(i) In
general. For purposes of this section, a
waiver amortization base is established
for each plan year for which a waiver of
the minimum funding standard has been
granted in accordance with section 412(c).
The amount of the waiver amortization
base is equal to the waived funding defi-
ciency under section 412(c)(3) for the
plan year.

(ii) Transition rule. See paragraph
(h)(3) of this section for the treatment of
funding waivers granted for plan years
beginning before 2008.

(e) Early deemed amortization upon
attainment of funding target. In any case
in which the funding shortfall for a plan
year is zero, for purposes of determining
the minimum required contribution for
that plan year and subsequent plan
years—

(1) The shortfall amortization bases for
all preceding plan years (and all shortfall
amortization installments determined with
respect to those bases) are reduced to ze-
ro; and
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(2) The waiver amortization bases for
all preceding plan years (and all waiver
amortization installments determined with
respect to those bases) are reduced to zero.

(f) Definitions—(1) In general. The
definitions set forth in this paragraph (f)
apply for purposes of this section.

(2) Funding shortfall. The term fund-
ing shortfall means the excess (if any)
of—

(1) The funding target for a plan year;
over

(ii) The value of plan assets for the plan
year (as reduced to reflect the subtraction
of the funding standard carryover balance
and prefunding balance to the extent pro-
vided under § 1.430(f)-1(c), but not be-
low zero).

(3) Funding target. The term funding
target means the plan’s funding target for
a plan year determined under § 1.430(d)—
1(b)(2), § 1.430(1)-1(c), or § 1.430(i)-
1(e)(1), whichever applies to the plan for
the plan year.

(4) Target normal cost. The term target
normal cost means the plan’s target nor-
mal cost for a plan year determined under
§ 1.430(d)-1(b)(1), § 1.430(i)-1(d), or
§ 1.430(i)—1(e)(2), whichever applies to
the plan for the plan year.

(5) Termination date—@1) Plans sub-
Jject to Title IV of ERISA. In the case of a
plan subject to Title IV of the Employee
Retirement Income Security Act of 1974,
as amended (ERISA), the termination date
means the plan’s termination date estab-
lished under section 4048(a) of ERISA.

(1) Other plans—(A) In general. In the
case of a plan not subject to Title IV of
ERISA, the termination date means the
plan’s termination date established by the
plan administrator, provided that the ter-
mination date may be no earlier than the
date on which all actions necessary to
effect the plan termination (other than the
distribution of plan assets) are taken.

(B) Requirement for prompt distribu-
tion. A plan is not treated as terminated on
the applicable date described in paragraph
) (5)(11)(A) of this section if the assets are
not distributed as soon as administratively
feasible after that date. Whether distribu-
tion of plan assets is made as soon as
administratively feasible is to be deter-
mined under all the relevant facts and
circumstances. In general, distribution of
plan assets is deemed to have been made
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as soon as administratively feasible to the
extent that any delay in distribution was
because of circumstances outside the con-
trol of the plan administrator. However,
distribution of plan assets that was de-
layed merely for the purpose of obtaining
a higher value than current market value is
generally not deemed to have been made
as soon as administratively feasible.

(C) Presumption applicable to prompt
distribution requirement. Except as pro-
vided in paragraph (f)(5)(ii))(D) of this
section, distribution of plan assets which
is not completed within one year follow-
ing the applicable date described in para-
graph (£)(5)(ii)(A) of this section is pre-
sumed not to have been made as soon as
administratively feasible.

(D) Exception to prompt distribution
presumption for obtaining determination
letter from Commissioner. A plan is not
treated as failing to meet the requirement
to distribute plan assets as soon as admin-
istratively feasible after the proposed ter-
mination date if the delay is attributable to
the period of time necessary to obtain a
determination letter from the Commis-
sioner on the plan’s qualified status upon
its termination, provided that the request
for a determination letter is timely and the
distribution of plan assets is made as soon
as administratively feasible after the letter
is obtained.

(6) Transition funding shortfall—(i) In
general. The term transition funding
shortfall means the excess, if any, of—

(A) The applicable percentage of the
funding target for a plan year; over

(B) The value of plan assets for the
plan year (as reduced to reflect the sub-
traction of the funding standard carryover
balance and prefunding balance to the ex-
tent provided under § 1.430(f)-1(c), but
not below zero).

(i) Applicable percentage. For pur-
poses of this paragraph (f)(6), the appli-
cable percentage is determined in accor-
dance with the following table:

Calendar year in which Applicable
the plan year begins percentage
2008 92
2009 94
2010 96
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(g) Examples. The following examples
illustrate the rules of this section. Unless
otherwise indicated, these examples are
based on the following assumptions: sec-
tion 430 applies to determine the mini-
mum required contribution for plan years
beginning on or after January 1, 2008; the
plan year is the calendar year; the valua-
tion date is January 1; the plan’s prefund-
ing balance and funding standard carry-
over balance are equal to $0; the plan
sponsor did not elect any funding relief
under section 430(c)(2)(D) for any plan
year; and the plan has not received any
funding waivers for any relevant time pe-
riods.

Example 1. (i) Plan A has a funding target of
$2,500,000 and assets totaling $1,800,000 as of Jan-
uary 1, 2016. For purposes of this example, the
segment interest rates used for the January 1, 2016
valuation are assumed to be 5.26% for the first
segment interest rate and 5.82% for the second seg-
ment interest rate. No shortfall or waiver amortiza-
tion bases have been established for prior plan years.

(i) A $700,000 shortfall amortization base is
established for 2016, which is equal to the
$2,500,000 funding target less $1,800,000 of assets.

(iii) With respect to the new shortfall amortiza-
tion base of $700,000, there is a shortfall amortiza-
tion installment of $116,852 (which is the amount
necessary to amortize the $700,000 shortfall amor-
tization base over 7 years) for each year from 2016
through 2022. The amount of this shortfall amorti-
zation installment is determined by discounting the
first five installments using the first segment interest
rate of 5.26%, and by discounting the sixth and
seventh installments using the second segment rate
of 5.82%.

Example 2. (i) The facts are the same as in
Example 1, except that the plan was granted a fund-
ing waiver for 2014, resulting in five annual waiver
amortization installments of $70,000 each, begin-
ning with the 2015 plan year.

(ii) As of January 1, 2016, the present value of
the remaining waiver amortization installments is
$259,702, which is determined by discounting the
remaining four waiver amortization installments of
$70,000 each to January 1, 2016, using the first
segment rate of 5.26%. See paragraph (c)(2)(ii) of
this section.

(iii) A $440,298 shortfall amortization base is
established for 2016, which is equal to the
$2,500,000 funding target, less $1,800,000 of assets,
less $259,702 (which is the present value of the
remaining four waiver amortization installments).

(iv) With respect to this shortfall amortization
base of $440,298, there is a shortfall amortization
installment of $73,500 (which is equal to the
$440,298 shortfall amortization base amortized over
7 years) for each year from 2016 through 2022.

Example 3. (i) The facts are the same as in
Example 2. Plan A has a $100,000 target normal cost
for the 2016 plan year and was granted a funding
waiver for 2016 to the largest extent permitted under
section 412(c).
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(ii) If the funding waiver for 2016 had not been
granted, the minimum required contribution for 2016
would have been $243,500. This is equal to the
$100,000 target normal cost, plus the $70,000 waiver
amortization installment from the 2014 waiver, plus
the $73,500 January 1, 2016 shortfall amortization
installment.

(iii) In accordance with section 412(c)(1)(C), the
portion of the minimum required contribution attrib-
utable to the amortization of the 2014 funding
waiver cannot be waived. Therefore, the maximum
amount of the January 1, 2016 minimum required
contribution that can be waived is $173,500.

(iv) In accordance with paragraph (d) of this
section, a waiver amortization base of $173,500 is
established as of January 1, 2016 to be amortized
over 5 years beginning with the 2017 plan year.
Although the waiver amortization installments for
the 2016 funding waiver are not included in the
minimum required contribution until 2017, the
amount of those installments is determined based on
the interest rates used for the 2016 plan year.

(v) The waiver amortization installments with
respect to the 2016 funding waiver are calculated
using the first segment interest rate of 5.26% for the
first four installments (calculated as of January I,
2017 through January 1, 2020) and the second seg-
ment interest rate of 5.82% for the final installment
payable as of January 1, 2021. Accordingly, the
waiver amortization installments with respect to the
2016 funding waiver are $40,554 each, payable be-
ginning January 1, 2017.

Example 4. (i) The facts are the same as in
Example 3. As of January 1, 2017, Plan A has a
funding target of $2,750,000 and assets totaling
$1,900,000. For purposes of this example, the first
segment rate used for the 2017 valuation is assumed
to be 5.50%, the second segment rate is assumed to
be 6.00%, and the third segment rate is assumed to
be 6.50%.

(ii) As of January 1, 2017, the present value of
the remaining three waiver amortization installments
with respect to the 2014 waiver is $199,242, which is
determined using the first segment rate of 5.50%.

(iii) As of January 1, 2017, the present value of
the remaining five waiver amortization installments
with respect to the 2016 waiver is $182,701, which is
determined using the first segment rate of 5.50%.

(iv) As of January 1, 2017, the present value of
the remaining six shortfall amortization installments
with respect to the 2016 shortfall amortization base
is $386,052, which is determined using the first
segment rate of 5.50% for the first five installments
and the second segment rate of 6.00% for the sixth
installment.

(v) A shortfall amortization base of $82,005 is
established for 2017, which is equal to the
$2,750,000 funding target, reduced by the sum of
$1,900,000 of assets, $199,242 (the present value of
the remaining waiver amortization installments with
respect to the 2014 waiver), $182,701 (the present
value of the remaining waiver amortization install-
ments with respect to the 2016 waiver), and
$386,052 (the present value of the remaining install-
ments with respect to the 2016 shortfall amortization
base).

(vi) With respect to this shortfall amortization
base of $82,005, there is a shortfall amortization
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installment of $13,766 (which is the amount neces-
sary to amortize the $82,005 shortfall amortization
base over 7 years) for each year from 2017 through
2023.

Example 5. (i) As of January 1, 2016, a plan has
a funding target of $2,500,000, a target normal cost
of $175,000, and assets totaling $2,450,000. As of
January 1, 2016, there are six remaining installments
of $60,000 each with respect to the only shortfall
amortization base for the plan, which was estab-
lished for the 2015 plan year. Also as of January 1,
2016, there are five remaining installments of
$25,000 each with respect to the only waiver amor-
tization base for the plan, which was established for
the 2015 plan year. For purposes of this example, the
segment interest rates used for the January 1, 2016,
valuation are assumed to be 5.26% for the first
segment interest rate and 5.82% for the second seg-
ment interest rate.

(ii) A shortfall amortization base of -$379,812 is
established for 2016, which is equal to the
$2,500,000 funding target, reduced by the sum of
$2,450,000 of assets, $316,696 (the present value of
the remaining installments with respect to the 2015
shortfall amortization base) and $113,116 (the pres-
ent value of the remaining installments with respect
to the 2015 funding waiver).

(iii) The shortfall amortization installment for the
2016 shortfall amortization base is —$63,403, which
is the amount necessary to amortize the —$379,812
shortfall amortization base over seven years. The
first five shortfall amortization installments are dis-
counted using the first segment rate of 5.26% and the
sixth and seventh shortfall amortization installments
are discounted using the second segment rate of
5.82%.

(iv) The sum of the shortfall amortization install-
ments is equal to —$3,403 ($60,000 plus —$63,403).
However, in accordance with paragraph (b)(2)(i)(B)
of this section, for purposes of determining the min-
imum required contribution for a plan year, the total
of the shortfall amortization installments for a plan
year is limited so that it is not less than zero.

(v) The minimum required contribution as of
January 1, 2016 is $200,000. This is equal to the sum
of the target normal cost of $175,000, the total of the
shortfall amortization installments (as limited) of $0,
and the waiver amortization installment of $25,000.

(vi) The shortfall amortization bases are not set
to zero as of January 1, 2016, even though the sum
of the shortfall amortization installments was set to
zero for the 2016 plan year. Therefore, as of January
1, 2017 (unless the plan has a funding shortfall of
zero as of that date), the shortfall amortization base
established as of January 1, 2015 will have five
remaining installments of $60,000 each and the
shortfall amortization base established as of January
1, 2016 will have six remaining installments of —$
63,403 each. Similarly, the waiver amortization base
will have four remaining installments of $25,000
each.

Example 6. (i) The facts are the same as in
Example 5, except that Plan A has assets totaling
$2,550,000 as of January 1, 2016.

(ii) Because the assets of $2,550,000 exceed the
funding target of $2,500,000, no new shortfall amor-
tization base is established under paragraph (c)(2) of
this section.
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(iii) Furthermore, under paragraph (e) of this
section, all shortfall amortization bases and waiver
amortization bases (and all shortfall amortization
installments and waiver amortization installments
associated with those bases) are reduced to zero as of
January 1, 2016.

(iv) The minimum required contribution for the
2016 plan year is $125,000, which is equal to the
$175,000 target normal cost less the excess of the
assets over the funding target ($2,550,000 minus
$2,500,000).

Example 7. (i) The actuarial valuation for Plan B
as of January 1, 2016, based on a 12-month plan
year, results in a target normal cost of $110,000 and
a shortfall amortization installment for 2016 of
$185,000, attributable to a shortfall amortization
base established January 1, 2016. There are no other
shortfall or waiver amortization bases for Plan B as
of January 1, 2016. The plan year for Plan B is
changed to April 1 through March 31, effective April
1, 2016, resulting in a short plan year beginning
January 1, 2016 and ending March 31, 2016.

(i) The target normal cost for the short plan year
is redetermined in order to reflect the fact that there
is a short plan year. An actuarial valuation shows
that the target normal cost is $25,000 for the short
plan year based on the accruals for that short plan
year (determined in accordance with 29 CFR
2530.204-2(e)).

(iii) In accordance with paragraph (b)(2)(ii)(A)
of this section, the shortfall amortization base is
prorated to reflect the three months covered by the
short plan year. Accordingly, the shortfall amortiza-
tion installment for the short plan year is $46,250
(that is, $185,000 multiplied by 3/12).

(iv) The total minimum required contribution for
the short plan year is $71,250 (that is, the sum of the
target normal cost of $25,000 plus the shortfall
amortization installment of $46,250).

Example 8. (i) The facts are the same as in
Example 7. For purposes of this example, assume
that the first segment rate for the plan year beginning
April 1, 2016 is 5.30%, and the second segment rate
is 5.80%.

(ii) The present value of the remaining shortfall
amortization installments with respect to the January
1, 2016 shortfall amortization base is equal to
$1,074,937. This is determined by discounting the
remaining installments (6 full-year installments of
$185,000 each due April 1, 2016 through April 1,
2021, and a final 9-month installment of $138,750
due April 1, 2022) using the first segment rate of
5.30% for the first five installments and the second
segment rate of 5.80% for the remaining install-
ments.

Example 9. (i) As of January 1, 2016, Plan C has
a funding target of $1,100,000, a target normal cost
of $20,000, and an actuarial value of assets of
$1,150,000. Prior to establishing any shortfall amor-
tization base for 2016, the total of the shortfall amor-
tization installments for 2016 is $30,000 and the
present value of the remaining shortfall amortization
installments (including installments for the 2016
plan year) is $150,000. Based on the segment rates
used for the 2016 plan year, the 7-year amortization
factor for any shortfall amortization base established
for 2016 is 5.9887. The funding standard carryover
balance as of January 1, 2016 is $40,000 and the
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prefunding balance is $60,000. The plan sponsor
intends to use both balances to offset the minimum
required contribution for 2016.

(ii) In accordance with sections 430(c) and
430(f)(4)(A), the test to determine whether Plan C is
exempt from establishing a new shortfall amortiza-
tion base for 2016 is initially applied based on assets
reduced by the prefunding balance, because the plan
sponsor intends to use the prefunding balance to
offset the minimum required contribution. There-
fore, the actuarial value of assets used for this pur-
pose is $1,150,000 minus $60,000, or $1,090,000.
This is less than the funding target of $1,100,000, so
a new shortfall amortization base is established for
2016.

(iii) The funding shortfall as of January 1, 2016
is the difference between the funding target and the
actuarial value of assets, where the actuarial value of
assets is reduced by both the funding standard car-
ryover balance and the prefunding balance. Accord-
ingly, the value of assets used for this calculation is
$1,050,000 (that is, $1,150,000 — $40,000 —
$60,000), and the funding shortfall is $50,000 (that
is, $1,100,000 — $1,050,000).

(iv) The shortfall amortization base established
as of January 1, 2016 is the difference between the
funding shortfall of $50,000 and the $150,000 pres-
ent value of remaining shortfall amortization install-
ments for bases established in prior years (that is, —
$100,000). The shortfall amortization installment at-
tributable to this base is — $100,000 < 5.9887, or —
$16,698.

(v) The preliminary minimum required contribu-
tion is the sum of the target normal cost, the shortfall
amortization installments for bases established prior
to 2016, and the shortfall amortization installment
for the new base established for 2016, or $33,302
(that is, $20,000 + $30,000 — $16,698). However,
this amount is less than the funding standard carry-
over balance. Because section 430(f)(3)(B) and
§ 1.430(f)-1(d)(2) require that the funding standard
carryover balance be used before using the prefund-
ing balance, this means that the full minimum re-
quired contribution will be offset without using the
prefunding balance. Accordingly, the plan sponsor
will not be electing to use any portion of the pre-
funding balance to offset the minimum required con-
tribution for 2016.

(vi) Because the plan sponsor is not using the
prefunding balance to offset the minimum required
contribution, the test to determine whether Plan C is
exempt from establishing a new shortfall amortiza-
tion base for 2016 must be applied without subtract-
ing the prefunding balance from the actuarial value
of plan assets. Because the full actuarial value of
assets of $1,150,000 is higher than the funding target
of $1,100,000, the plan is exempt from establishing
a new shortfall amortization base for 2016. How-
ever, the actuarial value of plan assets is reduced by
both balances when determining the funding short-
fall, which is used to determine whether the shortfall
amortization bases established prior to 2016 are re-
duced to zero. Because the funding shortfall is
greater than zero as of January 1, 2016 (as calculated
in paragraph (iii) of this Example 9), the shortfall
amortization bases established before the 2016 plan
year are retained.
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(vii) The minimum required contribution for
2016 is the sum of the target normal cost and the
shortfall amortization installments, or $50,000
($20,000 + $30,000). Because this is larger than the
funding standard account carryover balance of
$40,000, the plan sponsor can only offset $40,000 of
the minimum required contribution and must con-
tribute $10,000 to meet the minimum funding re-
quirements. The prefunding balance cannot be used
to offset the remaining $10,000 minimum funding
requirement because doing so would require recal-
culating the minimum required contribution as illus-
trated in paragraphs (ii) through (v) of this Example
9 and the minimum required contribution would be
too small to use the prefunding balance.

Example 10. (i) The facts are the same as in
Example 9, except that, in lieu of making the cash
contribution required in Example 9, the plan sponsor
elects to reduce the funding standard carryover bal-
ance by $9,000.

(ii) Because the plan sponsor intends to use the
prefunding balance to offset the minimum required
contribution, the test to determine whether Plan C is
exempt from establishing a shortfall amortization
base for 2016 is based on the actuarial value of assets
reduced by the prefunding balance. The actuarial
value of assets reduced for the prefunding balance
($1,090,000) is less than the funding target
($1,100,000), so a new shortfall amortization base is
established for 2016.

(iii) The remaining funding standard carryover
balance is $31,000 (that is, $40,000 minus the
elected reduction of $9,000). The funding shortfall
as of January 1, 2016 is the difference between the
funding target and the actuarial value of assets,
where the actuarial value of assets is reduced by both
the remaining funding standard carryover balance
and the prefunding balance. Accordingly, the value
of assets used for this calculation is $1,059,000 (that
is, $1,150,000 — $31,000 — $60,000), and the funding
shortfall is $41,000 (that is, $1,100,000 -
$1,059,000).

(iv) The shortfall amortization base established
as of January 1, 2016 is the difference between the
funding shortfall of $41,000 and the $150,000 pres-
ent value of remaining shortfall amortization install-
ments for bases established in prior years (that is, —
$109,000). The shortfall amortization installment at-
tributable to this base is — $109,000 < 5.9887, or —
$18,201.

(v) The minimum required contribution is the
sum of the target normal cost, the shortfall amorti-
zation installments for bases established prior to
2016, and the shortfall amortization installment for
the new base established for 2016, or $31,799 (that
is, $20,000 + $30,000 — $18,201). This amount is
larger than the remaining funding standard carryover
balance of $31,000. Therefore, the plan sponsor can
offset the full minimum required contribution using
the remaining $31,000 of the funding standard car-
ryover balance and $799 of the prefunding balance.
Because a portion of the prefunding balance is used
to offset the minimum required contribution, the test
under section 430(c)(5) is applied by subtracting the
prefunding balance from the actuarial value of assets
as illustrated in paragraph (ii) of this Example 10,
and no further adjustments are required to the min-
imum required contribution.
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Example 11. (i) An amendment to Plan D was
adopted during 2015, scheduled to be effective Feb-
ruary 1, 2016. The actuary determines that, as of
January 1, 2016, the amendment would increase Plan
D’s funding target by $300,000, if the amendment is
permitted to take effect. As of February 1, 2016,
prior to taking into account the amendment, the
presumed adjusted funding target attainment per-
centage (AFTAP) for Plan D is less than 80% but not
less than 60%. Plan D’s sponsor makes a section 436
contribution (under section 436(c)(2)(A)) of
$300,000, adjusted for interest as required under
§ 1.436-1(f)(2)(1)(A)(2), to allow the amendment to
take effect.

(ii) Because the plan amendment was adopted
prior to the valuation date for 2016 and becomes
effective during the 2016 plan year, under
§ 1.430(d)-1(d)(1)(i), the plan amendment must be
taken into account in the funding target as of January
1, 2016. However, because the section 436 contri-
bution is made for the 2016 plan year, it is not
included in Plan D’s actuarial value of assets as of
January 1, 2016.

(iii) The funding shortfall as of January 1, 2016
is calculated as the amount of the funding target
(taking into account the plan amendment) minus the
actuarial value of assets, where the value of assets is
reduced by any funding standard carryover balance
and prefunding balance as of that date. Because the
funding target takes into account the increase of
$300,000 attributable to the plan amendment but the
actuarial value of assets does not include the section
436 contribution, the funding shortfall is $300,000
higher than it would have been had the plan amend-
ment not been allowed to take effect.

(iv) The funding shortfall as of January 1, 2017
will reflect both the cost of the plan amendment and
the value of the section 436 contribution made dur-
ing 2016. Therefore, in the absence of any other
factors affecting the shortfall amortization base, it is
expected that a negative shortfall amortization base
will be established as of January 1, 2017 as a result
of the section 436 contribution made during 2016.

Example 12. (i) Plan E has a calendar year plan
year and in 2015 had 97 participants. Plan E has a
valuation date of July 1. A shortfall amortization
base of $300,000 was established with the July 1,
2016 valuation. The plan had no other shortfall or
waiver amortization bases. For purposes of this ex-
ample, assume that the first segment rate for the 2016
plan year is 5.50% and the second segment rate is
6.00%. Accordingly, the shortfall amortization in-
stallments are determined as seven annual install-
ments of $50,358 each, payable as of each July 1
beginning July 1, 2016.

(ii) Sometime after January 1, 2016, the number
of participants in Plan E increased to over 100 during
2016, and therefore the valuation date was changed
to January 1 effective with the 2017 plan year. As of
January 1, 2017, Plan E has a funding target of
$2,000,000, plan assets of $1,600,000, and a zero
funding standard carryover balance and prefunding
balance. For purposes of this example, assume that
as of January 1, 2017, the first segment rate is 5.75%
and the second segment rate is 6.25%.

(iii) In accordance with paragraph (c)(1) of this
section, the amount of the shortfall amortization
installments for the base established July 1, 2016 is
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not adjusted for the change in valuation date. As of
January 1, 2017, the outstanding balance of the
shortfall amortization base established as of July 1,
2016 is $263,047, determined as the present value of
the remaining shortfall amortization installments,
calculated as if the shortfall amortization install-
ments of $50,358 are payable annually on January 1
instead of July 1.

(iv) A new shortfall amortization base of
$136,953 is established effective January 1, 2017
equal to the difference between the funding shortfall
of $400,000 and the outstanding balance of the short-
fall amortization base established as of July 1, 2016
($263,047). The shortfall amortization installment
for this base is calculated as $23,139.

(v) The total shortfall amortization installment
for the 2017 plan year is $73,497, equal to the sum
of the installments for the shortfall amortization base
established July 1, 2016 ($50,358) and the base
established January 1, 2017 ($23,139). The total
amortization installment is determined as an amount
payable as of January 1 regardless of the fact that the
installment for the first base was initially calculated
as an amount payable on July 1.

Example 13. (i) A funding waiver of $300,000
was granted for Plan F for the 2006 plan year. The
valuation interest rate for the January 1, 2007 actu-
arial valuation is 8.50% (which exceeds 150% of the
applicable federal mid-term rate). The first segment
rate for the January 1, 2008 valuation of Plan F is
5.26%.

(ii) The waiver amortization charge for the plan
year beginning January 1, 2007 is $70,166, which is
equal to the $300,000 funding waiver base amortized
over 5 years at the valuation interest rate of 8.50%.

(iii) The annual waiver amortization installment
for 2008 and later years is equal to the amortization
charge for the 2007 plan year, or $70,166. As of
January 1, 2008, the present value of the remaining
waiver amortization installments is $260,318, which
is determined by discounting the remaining four
waiver amortization installments of $70,166 to Jan-
uary 1, 2008, using the first segment rate of 5.26%.

Example 14. (i) As of January 1, 2008, Plan G
has a funding target of $2,500,000, plan assets of
$1,800,000 and a funding standard carryover balance
of $100,000. Plan G has not received a funding
waiver for any past plan year. Plan G was in exis-
tence during 2007, and in the 2007 plan year was not
subject to the deficit reduction contribution in sec-
tion 412(1) of the Code as it existed prior to PPA ‘06.

(ii) Plan G qualifies for the transition rule in
section 430(c)(5) of the Code (as in effect prior to
amendments made by the Tax Increase Prevention
Act of 2014, Public Law 113-295, 128 Stat. 4010)
and paragraph (h)(4) of this section. Because Plan
G’s assets are less than 92% of its funding target, a
shortfall amortization base must be established as of
January 1, 2008.

(iii) Under the transition rule in paragraph (h)(4)
of this section, the shortfall amortization base for
2008 is determined using only 92% of Plan G’s
funding target, or $2,300,000. For purposes of this
calculation, the value of assets is reduced by the
funding standard carryover balance for a net asset
figure of $1,700,000 (that is, $1,800,000 minus
$100,000). Accordingly, the shortfall amortization
base as of January 1, 2008 is equal to $600,000.
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(h) Effective/applicability dates and
transition rules—(1) Statutory effective
date/applicability date. Section 430 gen-
erally applies to plan years beginning on
or after January 1, 2008. The applicability
of section 430 for purposes of determining
the minimum required contribution is de-
layed for certain plans in accordance with
sections 104 through 106 of PPA ’06.

(2) Effective date/applicability date of
regulations. This section applies to plan
years beginning on or after January 1,
2016. For plan years beginning before
January 1, 2016, plans are permitted to
rely on the provisions set forth in this
section for purposes of satisfying the re-
quirements of section 430(a).

(3) Treatment of pre-PPA ‘06 funding
waivers. In the case of a plan that has
received a funding waiver under section
412 for a plan year for which section 430
was not yet effective with respect to the
plan for purposes of determining the min-
imum required contribution, the waiver is
treated as giving rise to a waiver amorti-
zation base and the amortization charges
with respect to that funding waiver are
treated as waiver amortization install-
ments as described in paragraph (d) of this
section. With respect to such a pre-
existing funding waiver, the amount of the
waiver amortization installment is equal
to the amortization charge with respect to
that waiver determined using the interest
rate or rates that applied for the pre-
effective plan year.

(4) Transition rule for determining
shortfall amortization base—(i) In gen-
eral. Except as provided in paragraph
(h)(4)(ii) of this section, in the case of
plan years beginning after December 31,
2007 and before January 1, 2011, for pur-
poses of applying the rules of paragraph
(c)(2) of this section—

(A) The applicable percentage (as de-
scribed in paragraph (f)(6)(ii) of this sec-
tion) of the funding target is substituted
for the funding target; and

(B) The transition funding shortfall is
substituted for the funding shortfall.

(i1) Transition rule not available for
new plans or deficit reduction plans. The
transition rule of paragraph (h)(4)(i) of
this section does not apply to a plan—

(A) That was not in effect for a plan
year beginning in 2007; or
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(B) That was subject to section 412(1)
for the last plan year beginning during
2007, determined after the application of
sections 412(1)(6) and (9) (regardless of
whether the deficit reduction contribution
for that plan year was equal to zero).

(5) Pre-effective plan year—(Qi) In gen-
eral. For purposes of this section, the pre-
effective plan year for a plan is the last
plan year beginning before section 430
applies to the plan to determine the min-
imum required contribution. Thus, except
for plans with a delayed effective date as
described in paragraph (h)(1) of this sec-
tion, the pre-effective plan year for a plan
is the last plan year beginning before Jan-
uary 1, 2008.

(ii) Eligible charity plans. An eligible
charity plan (as described in section
104(d) of PPA ’06, which reflects amend-
ments made by section 202(b)(2) of PRA
2010, Public Law No.111-192, 124 Stat.
1280 (June 25, 2010)) that applies section
430 to the first plan year beginning on or
after January 1, 2008 has a pre-effective
plan year that is the last plan year begin-
ning before January 1, 2008 and a second
pre-effective plan year that is the last plan
year that precedes the plan year for which
section 430 again applies to the plan.
(Section 430 does not apply to such a plan
for plan years beginning on or after Jan-
uary 1, 2009 and before January 1, 2017,
unless the plan ceases to be an eligible
charity plan, or an election under section
104(d)(2) or 104(d)(4) of PPA 06 is made
for the plan not to be treated as an eligible
charity plan, as of an earlier date.)

Par. 3. Section 1.430(f)-1 is amended
as follows:

1. The paragraph heading for para-
graph (b)(5) is removed.

2. Paragraph (b)(5)(i) is redesignated
as paragraph (b)(5).

3. The paragraph heading of newly re-
designated paragraph (b)(5) is revised to
read “Special rule for quarterly contribu-
tions”.

4. The text of the newly redesignated
paragraph (b)(5) is amended by removing
the words “that are due on or after the
valuation date for the plan year for which
they are due” from the first sentence.

5. Paragraph (b)(5)(ii) is removed.

6. The paragraph heading for para-
graph (d)(1)(1)(B) is removed.
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7. Paragraph (d)(1)(1)(B)(7) is redesig-
nated as paragraph (d)(1)(1)(B).

8. The paragraph heading of the newly
redesignated paragraph (d)(1)(i)(B) is re-
vised to read “Special rule for late election
with respect to quarterly contributions.”

9. The text of the newly redesignated
paragraph (d)(1)(i)(B) is amended by re-
moving the words “that is due on or after
the valuation date” from the first sentence;
removing the word “discounted” and add-
ing in its place “adjusted” in the first sen-
tence; and removing the phrase “further
discounted” and adding in its place “fur-
ther adjusted” in the second sentence.

10. Paragraph (d)(1)(i)(B)(2) is re-
moved.

11. Paragraph (f)(1)(i) is amended by
removing the phrase “as provided in para-
graph (f)(1)(ii) of this section” and adding
in its place “as provided in this paragraph
()(1)” in two places.

12. Paragraph (f)(1)(iii) is added.

13. Paragraph (f)(2)(i) is amended by
removing the phrase “as described in sec-
tion 430(j)(1)” and adding in its place “as
described in section 430()(1), or such
later date as prescribed in guidance pub-
lished in the Internal Revenue Bulletin”.

14. Paragraph (f)(3)(i) is amended by
removing the words “Except as otherwise
provided in this paragraph (f)(3)” and
adding in their place the words “Except as
otherwise provided in this paragraph
(f)(3) or in guidance published in the In-
ternal Revenue Bulletin”.

The revisions and additions read as fol-
lows:

§ 1.430(f)-1 Effect of prefunding
balance and funding standard carryover
balance.

kosk ok sk ook

(F) * % #(1) * * *

(iii) Standing election to satisfy install-
ments through use of funding balances—
(A) In general. A plan sponsor may pro-
vide a standing election in writing to the
plan’s enrolled actuary to use (to the ex-
tent available) the funding standard carry-
over balance and the prefunding balance
to satisfy any otherwise unpaid portion of
a required installment under section
430()(3). Any use pursuant to a standing
election under this paragraph (f)(1)(iii) is
deemed to occur on the later of the last
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date for making the required installment
and the date the standing election is pro-
vided to the enrolled actuary.

(B) Otherwise unpaid portion of a re-
quired installment. For purposes of para-
graph (f)(1)(iii)(A) of this section, the oth-
erwise unpaid portion of a required
installment equals the amount necessary
to satisfy the required installment rules
under section 430(j) based on the install-
ment amounts determined as if the re-
quired annual payment were the amount
described in § 1.430()-1(c)(5)(1)(B).
Thus, the amount of the prefunding and
funding standard carryover balances used
under a standing election is the amount
that is needed to satisfy an installment in
the amount of 25 percent of the minimum
required contribution for the prior plan
year, plus installments in that amount with
respect to all earlier required installment
due dates for the plan year, taking into
account prior contributions for the plan
year and prior elections to use the funding
standard carryover balance and prefund-
ing balance for the plan year.

(C) Duration of standing election.
Generally, any standing election under
this paragraph (f)(1)(iii) remains in effect
for the plan with respect to the enrolled
actuary named in the election, unless ei-
ther of the events described in paragraph
()(1)(i)(A) or (B) of this section occurs
with respect to the standing election.
However, a plan sponsor may suspend
application of a standing election for the
remaining installments with respect to a
plan year by providing, in writing to the
plan’s enrolled actuary, notice that the
standing election is not to apply for the
remainder of the plan year. In addition,
once the current year’s minimum required
contribution has been determined, a plan
sponsor may modify application of a
standing election for the remaining install-
ments with respect to a plan year by pro-
viding, in writing to the plan’s enrolled
actuary, a replacement formula election to
use the funding standard carryover bal-
ance and prefunding balance (to the extent
available) so that the otherwise unpaid
portions of the remaining required install-
ments satisfy the required installment
rules under section 430(j), taking into ac-
count the determination of the current
year’s minimum required contribution
pursuant to § 1.430(j)—1(c)(5)(i1)(A), prior
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contributions for the plan year and prior
elections to use the prefunding and fund-
ing standard carryover balances.

kosk ok sk ok

Par. 4. Section 1.430(h)(2)-1(b)(2) is
revised to read as follows:

§ 1.430(h)(2)-1 Interest rates used to
determine present value.

I S S S

(b) * * *

(2) Benefits payable within 5 years—
(1) In general. In the case of benefits ex-
pected to be payable during the 5-year
period beginning on the valuation date for
the plan year, the interest rate used in
determining the present value of the ben-
efits that are included in the target normal
cost and the funding target for the plan is
the first segment rate with respect to the
applicable month, as described in para-
graph (c)(2)(i) of this section.

(i) Special rule for plan years begin-
ning before January 1, 2014. With respect
to a plan year beginning before January 1,
2014, for a plan with a valuation date
other than the first day of the plan year,
the 5-year period beginning on the first
day of the plan year is permitted to be
used in lieu of the 5-year period beginning
on the valuation date for the plan year
under paragraph (b)(2)(i) of this section.

I S S S

Par. 5. Section 1.430(j)-1 is added to
read as follows:

§ 1.430(j)—1 Payment of minimum
required contributions.

(a) In general—(1) Overview. This
section provides rules related to the pay-
ment of minimum required contributions,
including the payment of required install-
ments. Section 430(j) and this section ap-
ply to single-employer defined benefit
plans (including multiple employer plans
as defined in section 413(c)) but do not
apply to multiemployer plans (as defined
in section 414(f)). Paragraph (b) of this
section describes the general timing re-
quirement for minimum required contri-
butions. Paragraph (c) of this section de-
scribes the accelerated required installment
schedule for plans with a funding shortfall
in the preceding plan year. Paragraph (d)
of this section provides rules regarding
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liquidity requirements. Paragraph (e) of
this section provides definitions. Para-
graph (f) of this section provides exam-
ples that illustrate the rules of this section.
Paragraph (g) of this section sets forth
effective/applicability dates and transition
rules.

(2) Special rules for multiple employer
plans—(i) In general. In the case of a
multiple employer plan to which section
413(c)(4)(A) applies, the rules of section
430 and this section are applied separately
for each employer under the plan, as if
each employer maintained a separate plan.
Thus, for example, required installments
are determined separately for each em-
ployer under such a multiple employer
plan. In the case of a multiple employer
plan to which section 413(c)(4)(A) does
not apply (that is, a plan described in
section 413(c)(4)(B) that has not made the
election for section 413(c)(4)(A) to ap-
ply), the rules of section 430 and this
section are applied as if all participants in
the plan were employed by a single em-
ployer.

(i1) CSEC plans. A CSEC plan (that is,
a plan that fits within the definition of a
CSEC plan in section 414(y) for plan
years beginning on or after January 1,
2014 and for which the election under
section 414(y)(3)(A) has not been made)
is not subject to the rules of section 430.
See section 433 for the minimum funding
rules that apply to CSEC plans.

(3) Applicability of section 430(j) to
plans of commercial passenger airlines—
(1) In general. Except as otherwise pro-
vided in this section, the rules of section
430(j) and this section apply to a plan for
which an election described in section 402
of the Pension Protection Act of 2006,
Public Law 109-280 (120 Stat. 780
(2006)), as amended (PPA ’06), has been
made in the same manner as those rules
apply to any other plan subject to section
430.

(ii) Special rules for plans for which
election was made pursuant to section
402(a)(1) of PPA ’06. For purposes of
applying the rules of section 430(j) and
this section to a plan with respect to which
the election under section 402(a)(1) of
PPA ’06 has been made, the effective
interest rate for the plan is deemed to be
8.85 percent during the period for which
the election applies. In addition, see para-
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graph (e)(4)(ii) of this section for a special
determination of the funding shortfall for
a plan for which the election in section
402(a)(1) of PPA *06 has been made.

(b) General timing requirement for
minimum  required contributions—i1)
Earliest date for contributions. A pay-
ment made before the first day of the plan
year cannot be applied toward the mini-
mum required contribution under section
430 for that plan year.

(2) Deadline for contributions. The
deadline for any payment of any mini-
mum required contribution for a plan year
is 8% months after the close of the plan
year. See section 4971 and the regulations
thereunder regarding an excise tax that
applies with respect to minimum required
contributions not paid by this deadline.
For additional rules that may apply in the
case of a failure to pay minimum required
contributions by this deadline, see also
section 430(k) of the Code and sections
101(d) and 4043 of the Employee Retire-
ment Income Security Act of 1974, as
amended (ERISA).

(3) Allocation of contribution to a plan
vear—(i) Plans with unpaid minimum re-
quired contributions that have not been
corrected. If a plan has unpaid minimum
required contributions within the meaning
of § 54.4971(c)-1(c) of this chapter that
have not yet been corrected within the
meaning of § 54.4971(c)-1(d)(2) of this
chapter at the time a contribution is made,
then the contribution is treated as a late
contribution for the earliest plan year for
which there is an unpaid minimum re-
quired contribution (to the extent neces-
sary to correct that unpaid minimum re-
quired contribution). To the extent the
contribution exceeds the amount neces-
sary to correct the earlier unpaid mini-
mum required contribution, the excess is
treated as a late contribution for the next
earliest plan year for which there is an
unpaid minimum required contribution (to
the extent necessary to correct that next
earliest unpaid minimum required contri-
bution). The allocation of the contribution
under the preceding sentence is repeated
until all unpaid minimum required contri-
butions have been corrected, or until the
entire contribution is allocated, whichever
comes first.

(i1) Plans without unpaid minimum re-
quired contributions. If a contribution is
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made during the current plan year but
before the deadline under paragraph (b)(2)
of this section for contributions for a prior
plan year, and the plan has no unpaid
minimum required contribution for any
plan year at the time the contribution is
made, then the contribution may be des-
ignated as a contribution for either that
prior plan year or the current plan year.
Similarly, if a contribution made during
the current plan year but before the dead-
line under paragraph (b)(2) of this section
for contributions for a prior plan year is
more than enough to correct a plan’s un-
paid minimum required contributions for
all plan years, the portion of a contribution
that was not used to correct unpaid mini-
mum required contributions may be des-
ignated as a contribution for either that
prior plan year or the current plan year.

(iii) Method of allocating contribu-
tions—(A) Reporting for contributions to
correct unpaid minimum required contri-
butions. The allocation of a contribution
under the rules of paragraph (b)(3)(i) of
this section to correct unpaid minimum
required contributions is automatic and
must be shown on the actuarial report
(Schedule SB, “Single-Employer Defined
Benefit Plan Actuarial Information” of
Form 5500, “Annual Return/Report of
Employee Benefit Plan”) for the earliest
plan year with respect to which, as of the
date of the contribution, the deadline for
making contributions under paragraph
(b)(2) of this section has not passed. See
§ 1.430(g)-1(d)(1) for the rules for deter-
mining the plan year for which these con-
tributions are taken into account in deter-
mining the value of plan assets.

(B) Designation of plan year if no un-
paid minimum contribution. In the case of
a contribution described in paragraph
(b)(3)(ii) of this section, the designation is
established by the completion (and filing,
if required) of the actuarial report (Sched-
ule SB, “Single-Employer Defined Bene-
fit Plan Actuarial Information” of Form
5500, “Annual Return/Report of Em-
ployee Benefit Plan”) for the plan year for
which the contribution is designated and
cannot be changed after the actuarial re-
port that reflects the contribution is com-
pleted (and filed, if required) except as
provided in guidance published in the In-
ternal Revenue Bulletin. Thus, a contribu-
tion that has been designated for a plan
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year on an actuarial report pursuant to this
paragraph (b)(3)(iii)(B) generally cannot
be redesignated as a contribution for ei-
ther an earlier or later plan year.

(4) Adjustment for interest—(i) In gen-
eral. Except as provided in this paragraph
(b)(4), any payment toward the minimum
required contribution under section 430
for a plan year that is paid on a date other
than the valuation date for that plan year is
adjusted for interest for the period be-
tween the valuation date and the payment
date, at the plan’s effective interest rate
for that plan year determined pursuant to
§ 1.430(h)(2)-1(f)(1). The direction of the
adjustment depends on whether the con-
tribution is paid before or after the valua-
tion date for the plan year. If the contri-
bution is paid after the valuation date for
the plan year, the contribution is dis-
counted to the valuation date using the
plan’s effective interest rate. By contrast,
if the contribution is paid before the val-
uation date for the plan year (which could
only occur in the case of a small plan
described in section 430(g)(2)(B)), the
contribution is increased for interest using
the plan’s effective interest rate.

(i) Interest adjustment for late quar-
terly installments. In the case of a plan
that must make required installments un-
der the rules of paragraph (c) of this sec-
tion, to the extent a contribution for a plan
year constitutes a late required install-
ment, the adjustment for interest for the
period between the valuation date and the
payment date is made in two steps. In the
first step, the portion of the contribution
that constitutes a late required installment
is adjusted for interest from the date of the
contribution to the due date for the install-
ment by discounting it using the plan’s
effective interest rate for that plan year
determined pursuant to § 1.430(h)(2)-
1(f)(1) plus 5 percentage points. In the
second step, this discounted amount is
treated as if it were contributed on the
installment due date for purposes of the
interest adjustment under paragraph
(b)(4)(1) of this section. However, a con-
tribution made toward the unpaid liquidity
amount (as defined in paragraph (d)(3) of
this section) that is made before the close
of the quarter in which it is due is adjusted
under paragraph (b)(4)(iii) of this section.

(iii) Interest adjustment for unpaid li-
quidity amounts. In the case of a plan that
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is subject to the liquidity requirement
rules of paragraph (d) of this section, to
the extent a contribution made during a
quarter constitutes a payment of the un-
paid liquidity amount for that quarter as
described in paragraph (d)(3) of this sec-
tion, the adjustment for interest for the
period between the valuation date and the
payment date is made in two steps. In the
first step, the portion of the contribution
that constitutes a payment of the unpaid
liquidity amount is increased for interest
from the date of the contribution to the
last day of the quarter, at the plan’s effec-
tive interest rate for that plan year deter-
mined pursuant to § 1.430(h)(2)-1(f)(1).
In the second step, this adjusted amount is
treated as if it were contributed on the last
day of that quarter for purposes of the
interest adjustment for late required in-
stallments under the rules of paragraph
(b)(4)(ii) of this section. See paragraph
(d)3)(iv)(B) of this section for an in-
crease to the minimum required contribu-
tion that gives effect to this interest ad-
justment for unpaid liquidity amounts in
the event a portion of the required install-
ment is no longer treated as unpaid after
the close of the quarter under paragraph
(D(B)(AV)(A) of this section.

(c) Accelerated quarterly installments
required for underfunded plans—(1)
Plans subject to quarterly installment re-
quirement. The plan sponsor of a plan that
has a funding shortfall for the preceding
plan year is required to pay the install-
ments described in paragraph (c)(5) of this
section by the due dates described in para-
graph (c¢)(6) of this section. See paragraph
(b)(4)(ii) of this section, section 430(k) of
the Internal Revenue Code (Code) (re-
garding the imposition of a lien), and sec-
tions 101(d) and 4043 of ERISA (regard-
ing notice to participants and beneficiaries
and to the Pension Benefit Guaranty Cor-
poration) for examples of consequences
that generally apply following a failure to
make required installments.

(2) Satisfaction of quarterly install-
ment requirement. A plan sponsor may
satisfy the requirement to pay an install-
ment under paragraph (c)(1) of this sec-
tion by one or a combination of the fol-
lowing—

(i) Making a contribution for the plan
year which is allocated among the re-
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quired installments under the rules of
paragraph (c)(3) of this section; and

(i) Making an election to use some or
all of the plan’s prefunding balance or
funding standard carryover balance in ac-
cordance with the rules of paragraph
(c)(4) of this section.

(3) Satisfaction of quarterly install-
ment requirement with contributions—(i)
Contributions allocated to earliest quar-
terly installments. For purposes of this
section, a contribution for a plan year is
allocated among the required installments
for the plan year under the rules of para-
graph (c)(3)(ii) or (iii) of this section,
whichever is applicable. Which rule ap-
plies depends on whether, at the time the
contribution is made, the plan sponsor has
unpaid required installments (that is, the
plan sponsor has not fully satisfied all
required installments for which the due
date has passed, taking into account the
special rule with respect to the unpaid
liquidity amounts in paragraph (d)(3)(iv)(A)
of this section).

(ii) Early contributions increased with
interest. If a plan has no unpaid required
installments for a plan year at the time a
contribution for the plan year is made,
then the contribution is allocated to the
required installments (if any) for the plan
year due on or after the date of the con-
tribution under the rules of this paragraph
(c)(3)(ii). The contribution is allocated in
the order in which those installments oc-
cur, and the amount allocated to each re-
quired installment is limited to the amount
necessary to satisfy the required install-
ment (including satisfaction of the liquid-
ity requirement under paragraph (d)(1) of
this section, taking into account the spe-
cial rule with respect to the unpaid liquid-
ity amounts in paragraph (d)(3)(iv)(A) of
this section) taking into account any inter-
est as described in the next sentence. If the
contribution is made before the due date
of the installment to which it is allocated,
then the amount credited toward the in-
stallment includes interest on the contri-
bution from the date of the contribution to
the due date of the required installment
(except as provided in paragraph (d)(2) of
this section). This interest adjustment is
made using an interest rate equal to the
plan’s effective interest rate under
§ 1.430(h)(2)-1(f)(1) for the plan year.

391

(iii) Allocation of contributions to late
required installments without interest—
(A) In general. If a plan has any unpaid
required installments for a plan year at the
time a contribution for the plan year is
made, then the contribution is allocated to
those unpaid required installments under
the rules of this paragraph (c)(3)(iii). The
contribution is allocated in the order in
which those unpaid required installments
occur, and the amount allocated to each
required installment is limited to the
amount that satisfies the required install-
ment without any adjustment for interest.
If a contribution is allocated to an unpaid
required installment under this paragraph
(c)(3)(iii), then that contribution is ad-
justed for interest under the rules of para-
graph (b)(4) of this section (regarding in-
terest adjustments for late quarterly
installments) for purposes of determining
the extent to which that contribution sat-
isfies the minimum required contribution
for the plan year.

(B) Bifurcation of contributions that
exceed unpaid required installments. Any
amount of a contribution described in
paragraph (c)(3)(iii)(A) of this section that
is not used to satisfy the unpaid required
installments for the plan year is allocated
toward any remaining required install-
ments for the plan year under the rules of
paragraph (c)(3)(ii) of this section.

(4) Satisfaction of quarterly install-
ment requirements through use of funding
balances. A plan sponsor may satisfy the
requirement to pay an installment under
paragraph (c)(1) of this section by making
an election to use some or all of the plan’s
prefunding balance or funding standard
carryover balance under section 430(f).
Such an election is subject to the rules of
§ 1.430(f)-1 and cannot exceed the avail-
able amount of the plan’s prefunding bal-
ance and funding standard carryover bal-
ance determined under § 1.430(f)-
1(d)(1)(ii) as of the date of the election.
The amount elected is allocated toward
satisfaction of the required installments in
the same manner as a contribution made
on the date of the election. Thus, the
amount of an election to use the plan’s
prefunding balance or funding standard
carryover balance is increased with inter-
est under the rules of paragraph (c)(3)(ii)
of this section or is credited against the
earliest unpaid required installment under
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the rules of paragraph (c)(3)(iii) of this
section. See § 1.430(H)-1(f)(1)(ii) for
rules permitting the use of a standing elec-
tion for purposes of satisfying required
installments through use of funding bal-
ances. See § 1.430(H)-1(d)(1)(i)(B) for
rules relating to late elections to use the
funding standard carryover balance or
prefunding balance to satisfy the required
installment rules.

(5) Amount of required installment—
(i) In general. For purposes of this sec-
tion, the amount of any required install-
ment due for a plan year is equal to 25
percent of the required annual payment
for the plan year as described in paragraph
(c)(5)(i1) of this section.

(i1) Required annual payment. The re-
quired annual payment for a plan year is
equal to the lesser of—

(A) 90 percent of the minimum re-
quired contribution under section 430 for
the plan year; or

(B) 100 percent of the minimum re-
quired contribution under section 430 (de-
termined without regard to any funding
waiver under section 412) for the preced-
ing plan year.

(iii) Treatment of funding balances.
For purposes of paragraph (c)(5)(ii) of this
section, the minimum required contribu-
tion for a plan year is determined without
regard to the use of the prefunding bal-
ance or funding standard carryover bal-
ance for the current year or the prior year.
However, see paragraph (c)(4) of this sec-
tion regarding a plan sponsor’s election to
use the plan’s prefunding balance or fund-
ing standard carryover balance for the cur-
rent year in order to satisfy the require-
ment to pay an installment.

(iv) Disregard of certain amounts. For
purposes of paragraph (c)(5)(ii) of this
section, the minimum required contribu-
tion for a plan year is determined without
regard to the installment acceleration
amount for the plan year determined un-
der section 430(c)(7) or any increase to
the minimum required contribution under
paragraph (d)(3)(iv)(B) of this section (re-
lating to an unpaid liquidity amount).

(6) Due dates for installments. For pur-
poses of this section, there is a required
installment for each quarter of the plan
year, and the due dates for the required
installments with respect to a full plan
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year are set forth in the following table:

Installment Due date
First required 15" day of 4th
installment plan month
Second required 15" day of 7th
installment plan month
Third required 15" day of 10th
installment plan month
Fourth required 15" day after
installment the end of the

plan year

(7) Special rules for short plan years—
(i) In general. In the case of a short plan
year, the rules of this paragraph (c) are
modified as provided in this paragraph
©)().

(i1) Current plan year is short plan
vear—(A) Amount of required annual
payment. In determining the required an-
nual payment pursuant to paragraph
(c)(5)(ii) of this section for a short plan
year, the amount otherwise determined
under paragraph (c)(5)(ii)(B) of this sec-
tion (based on the prior year’s minimum
required contribution) is multiplied by a
fraction, the numerator of which is the
duration of the short plan year and the
denominator of which is 1 year. This rule
applies to the year that contains the plan’s
termination date if that date is before the
date that would otherwise be the end of
the plan year (because the plan is treated
as having a short plan year for purposes of
section 430 pursuant to § 1.430(a)-
1(®)(5)).

(B) Number and due dates of install-
ments. If the plan has a short plan year,
then an installment is due 15 days after the
end of that short plan year. In addition, an
installment is required for each due date
determined under paragraph (c)(6) of this
section that falls within the short plan
year. Thus, for example, if the short plan
year ends before the 15" day of the 4™
plan month of the plan year, there will be
only one installment for that short plan
year, and that installment will be due on
the 15™ day after the end of the short plan
year.

(C) Amount of installments. The
amount of each installment required to be
paid for the short plan year is equal to the
required annual payment determined pur-
suant to paragraph (c)(5)(ii) of this section
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(as modified by paragraph (c)(7)(ii)(A) of
this section) divided by the number of
installments determined pursuant to para-
graph (c)(7)(ii)(B) of this section.

(D) No increase in prior required in-
stallments. If a plan is amended to have a
short plan year (including as a result of
plan termination) and the required install-
ments determined under paragraph
(©)(7()(C) of this section are greater
than the required installments determined
without regard to the amendment, then—

(1) The required installments for which
the due dates occur before the end of the
short plan year are determined without
regard to the amendment, and

(2) The required installment due on the
15" day after the end of the short plan
year is increased to the extent necessary
so that the total of the required install-
ments for the year is the required annual
payment determined under paragraph
(c)(5)(ii) of this section, determined tak-
ing into account the rules of paragraph
(©)(7)(i)(A) of this section.

(iii) Prior plan year is short plan year.
If the prior plan year is a short plan year,
the amount otherwise determined under
paragraph (c)(5)(ii))(B) of this section
(based on the prior year’s minimum re-
quired contribution) is multiplied by a
fraction, the numerator of which is 1 year
and the denominator of which is the du-
ration of the short plan year.

(d) Liquidity requirement in connec-
tion with quarterly installments—(1) In
general—(i) Additional requirement with
respect to quarterly installments. Except
as provided in this paragraph (d)(1), if a
plan sponsor is required to pay the install-
ments described in paragraph (c) of this
section, then the plan sponsor is treated as
failing to pay the full amount of the re-
quired installment for a quarter to the ex-
tent that the value of the liquid assets paid
in the required installment after the end of
that quarter and on or before the due date
for the installment is less than the liquidity
shortfall for that quarter. If the amount of
any required installment is increased by
reason of this paragraph (d)(1)(i), in no
event shall this increase exceed the
amount which, when added to the current
required installment (determined without
regard to the increase) and prior required
installments for the plan year (not includ-
ing any portion of a required installment
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that is no longer treated as unpaid under
paragraph (d)(3)(iv)(A) of this section), is
necessary to increase the funding target
attainment percentage for the plan year to
100 percent (taking into account the ex-
pected increase in the funding target due
to benefits accruing or earned during the
plan year).

(i1) Small plan exception. The liquidity
requirement of this paragraph (d) does not
apply to a plan for any plan year for which
the plan is a small plan described in
§ 1.430(2)-1(b)(2).

(2) Satisfaction of liquidity require-
ment. The additional requirement with re-
spect to a required installment under para-
graph (d)(1) of this section can be satisfied
only with an actual contribution of liquid
assets that, after application of paragraph
(c)(3) of this section, is allocated to satisfy
the required installment for the quarter.
The liquidity requirement cannot be satis-
fied through the use of funding balances,
and satisfaction of this requirement is de-
termined without taking into account the
increase for interest for early contribu-
tions set forth in paragraph (c)(3)(ii) of
this section. Any contribution of liquid
assets that is allocated to satisfy the re-
quired installment for a quarter applies for
purposes of determining whether the re-
quirements of paragraph (d)(1) of this sec-
tion are satisfied, even if the contribution
is less than the total amount needed to
satisfy the requirements of paragraph (c)
of this section for the quarter (taking into
account any increase in the required in-
stallment under this paragraph (d)).

(3) Failure to satisfy liquidity require-
ment—@1) Treatment as failure to satisfy
quarterly installment. If an employer fails
to satisfy the additional requirement with
respect to a required installment for a
quarter under paragraph (d)(1) of this sec-
tion, the portion of that required install-
ment that is treated as not paid by reason
of paragraph (d)(1) of this section (the
unpaid liquidity amount for that quarter)
is treated as an underpayment of the re-
quired installment. See paragraph (c)(1) of
this section for examples of consequences
of underpayment of a required install-
ment.

(ii) Late satisfaction of liquidity re-
quirement. The rules of paragraph (d)(2)
of this section apply to determine whether
a contribution made after the deadline for
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a required installment satisfies the liquid-
ity requirement of paragraph (d)(1) of this
section. However, pursuant to section
430()(4)(C), the unpaid liquidity amount
is treated as unpaid until the end of the
quarter in which the due date for that
installment occurs, even if liquid assets in
that amount are contributed during that
quarter (but after the due date for the
installment). See paragraph (b)(4)(iii) of
this section for the application of this rule
for purposes of applying the additional
interest for late required installments.

(ii1) Additional consequences of failure
to pay liquidity shortfall. See section
206(e) of ERISA and section 401(a)(32)
of the Code (regarding suspension of ac-
celerated distributions for a plan with an
unpaid liquidity amount). See also section
4971(f) regarding an excise tax imposed
in the event of a failure to pay a liquidity
shortfall.

(iv) Treatment in subsequent quarter—
(A) Adjustment to required installment.
After the close of the quarter in which the
due date of a required installment occurs,
any portion of the installment that was
treated as unpaid solely by reason of para-
graph (d)(1) of this section, and that was
not satisfied with a contribution of liquid
assets during that quarter, is no longer
treated as unpaid (but any portion of the
installment that would be treated as un-
paid without regard to paragraph (d)(1) of
this section must be satisfied in accor-
dance with the rules of paragraph (c) of
this section).

(B) Increase to minimum required con-
tribution for additional interest. If a por-
tion of the required installment is no lon-
ger treated as unpaid by reason of
paragraph (d)(3)(iv)(A) of this section,
then the minimum required contribution
for the plan year for which the installment
was due is increased by an amount equal
to—

(1) The portion of the required install-
ment that is no longer treated as unpaid by
reason of paragraph (d)(3)(iv)(A) of this
section, discounted for interest for the pe-
riod from the last day of the quarter that
includes the due date of the required in-
stallment to the valuation date, using the
plan’s effective interest rate for the plan
year (determined pursuant to
§ 1.430(h)(2)-1(f)(1)); minus
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(2) The portion of the required install-
ment that is no longer treated as unpaid by
reason of paragraph (d)(3)(iv)(A) of this
section, discounted for interest for the pe-
riod from the last day of the quarter that
includes the due date of the required in-
stallment to the due date of the install-
ment, using the plan’s effective interest
rate for the plan year plus 5 percentage
points, and further discounted for interest
for the period from the due date of the
required installment to the valuation date
using the plan’s effective interest rate for
the plan year.

(e) Definitions—(1) In general. The
definitions set forth in this paragraph (e)
apply for purposes of this section.

(2) Adjusted disbursements—(i) In
general. The term adjusted disbursements
means, with respect to a time period, the
amount described in paragraph (e)(2)(ii)
of this section if the time period is within
a single plan year, or the amount de-
scribed in paragraph (e)(2)(iii) of this sec-
tion if the time period spans more than
one plan year.

(ii) Period within a single plan year.
With respect to a period within a plan
year, the adjusted disbursements are the
disbursements from the plan during that
period reduced by the product of—

(A) The plan’s funding target attain-
ment percentage determined under section
430(d)(2) for the plan year that contains
that period; and

(B) The sum of the purchases of annu-
ities and payments of single sums for that
period.

(iii) Period spanning more than one
plan year. With respect to a period of time
that spans more than one plan year, the
adjusted disbursements are the sum of the
adjusted disbursements determined sepa-
rately under paragraph (e)(2)(ii) of this
section for each portion of a plan year that
is included in the time period for which
adjusted disbursements are determined.

(3) Disbursements from the plan. The
term disbursements from the plan means
all disbursements from the plan’s trust,
including purchases of annuities, pay-
ments of single sums and other benefits,
and payments of administrative expenses.

(4) Funding shortfall—() In general.
Except as otherwise provided in this para-
graph (e)(4), the term funding shortfall
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has the same under
§ 1.430(a)-1(f)(2).

(i1) Special rule for plans of commer-
cial passenger airlines. In the case of a
plan year for which an election described
in section 402(a)(1) of PPA ’06 is in ef-
fect, the term funding shortfall means the
unfunded liability for that plan year deter-
mined under § 1.430(a)-1(b)(4)(ii).

(iii) Special rule for first effective plan
year. See paragraph (g)(5)(ii) of this sec-
tion for a calculation of the funding short-
fall for the plan’s pre-effective plan year.

(iv) Special rule for plan spinoffs and
mergers. [Reserved]

(5) Liquid assets—(i) In general. The
term liquid assets means cash, marketable
securities, and other assets described in
this paragraph (e)(5)(i). For this purpose,
marketable securities include financial in-
struments such as stocks and other equity
interests, evidences of indebtedness (in-
cluding certificates of deposit), options,
futures contracts, and other derivatives,
for which there is a liquid financial mar-
ket, and other interests in entities (such as
partnerships, trusts, or regulated invest-
ment companies) for which there is a lig-
uid financial market. For purposes of the
preceding sentence, a liquid financial mar-
ket is an established financial market de-
scribed in § 1.1092(d)-1(b) (other than an
interbank market or an interdealer market
described in § 1.1092(d)-1(b)(1)(v) and
(vi), respectively). Any security that is
issued or guaranteed by the government of
the United States or an agency or instru-
mentality thereof for which there is an
established financial market described in
§ 1.1092(d)-1(b) is a marketable security.
Finally, any financial instrument or other
interest in an entity that, under its terms,
contains a right by which the instrument
or other interest may immediately be re-
deemed, exchanged, or converted into
cash or a marketable security, is a market-
able security, provided there are no re-
strictions on the exercise of that right.

(i1) Insurance and annuity contracts.
Other assets that are treated as liquid as-
sets of a plan are insurance, annuity, or
other contracts issued by an insurance
company that is licensed to do business
under the laws of any State, but only if the
insurance, annuity, or other contract—

(A) Contains an unrestricted right by
which the insurance, annuity or other con-

meaning  as
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tract may immediately be redeemed, ex-
changed, or converted into cash or a mar-
ketable security;

(B) Provides for substantially equal
monthly disbursements to the extent pro-
vided in paragraph (e)(5)(iii) of this sec-
tion; or

(C) Is benefit responsive within the
meaning of paragraph (e)(5)(iv) of this
section.

(iii) Insurance and annuity contracts
providing for substantially equal periodic
payments. If the contract provides for sub-
stantially equal monthly disbursements
(for example, an annuity contract in pay
status), the only portion of the contract
that may be treated as liquid assets for a
quarter is the amount equal to 36 times the
monthly disbursement (in the month con-
taining the last day of the quarter) which
is available under the terms of the con-
tract, provided there are no restrictions on
the right to disbursements.

(iv) Benefit responsive insurance and
annuity contracts. A contract is consid-
ered benefit responsive if, under applica-
ble law and contractual provisions, the
plan has the right to receive disbursements
from the contract in order to pay plan
benefits for any participant in the plan,
without restrictions on that right.

(v) Restrictions. For purposes of this
paragraph (e)(5), a restriction on a re-
demption, exchange, or conversion right,
or a restriction on a right to receive a
disbursement, may result not only from
applicable law or contractual provisions,
but also from rehabilitation, conservator-
ship, receivership, insolvency, bank-
ruptcy, or similar proceedings.

(6) Liquidity shortfall—(@) In general.
Except as modified in paragraph (e)(6)(iii)
of this section with respect to multiple
employer plans, the term liguidity short-
fall means, with respect to any required
installment, an amount equal to the excess
(as of the last day of the quarter for which
that installment is due) of—

(A) The base amount with respect to
the quarter, over

(B) The value (as of the last day of the
quarter) of the plan’s liquid assets.

(i1) Base amount—(A) In general. For
purposes of this paragraph (e)(6), the term
base amount means, with respect to any
quarter, an amount equal to 3 times the
sum of the adjusted disbursements from
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the plan for the 12 months ending on the
last day of that quarter.

(B) Special rule. If the generally appli-
cable base amount for a quarter (as deter-
mined under paragraph (e)(6)(ii)(A) of
this section) exceeds an amount equal to 2
times the sum of the adjusted disburse-
ments from the plan for the 36 months
ending on the last day of the quarter and
the enrolled actuary for the plan certifies
to the satisfaction of the Commissioner
that such excess is the result of nonrecur-
ring circumstances, then the base amount
with respect to that quarter is determined
without regard to amounts related to those
nonrecurring circumstances.

(iii) Multiple employer plans—(A) Sat-
isfaction of liquidity requirement as if
plan were not a multiple employer plan.
For a multiple employer plan to which
section 413(c)(4)(A) applies, the liquidity
requirement of paragraph (d)(1)(i) of this
section is satisfied if the liquidity require-
ment would be satisfied if the plan were a
single-employer plan that is not a multiple
employer plan to which section
413(c)(4)(A) applies.

(B) Failure to satisfy the liquidity re-
quirement on a plan-wide basis. For a
multiple employer plan to which section
413(c)(4)(A) applies, if the plan does not
satisfy the liquidity requirement in accor-
dance with paragraph (e)(6)(iii)(A) of this
section, then the liquidity requirement
must be applied separately for each em-
ployer under the plan, as if each employer
maintained a separate plan. Thus, the
value of plan assets as of the end of each
quarter under such a multiple employer
plan must be allocated among the employ-
ers sponsoring the plan, and the liquidity
shortfall must be determined for each em-
ployer based on that allocation. See sec-
tion 413(c)(7)(B) and paragraph (a)(2) of
this section.

(7) Plan month—(i) Plan year begins
on the first day of a calendar month. For a
plan year that begins with the first day of
a calendar month, the term plan month
means any calendar month that begins
during the plan year.

(ii) Plan year begins on a date other
than the first day of a calendar month. For
a plan year that begins on a date other than
the first day of a calendar month, the first
day of each plan month is the day of the
calendar month that corresponds to the
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day of the calendar month that is the first
day of the plan year. Thus, for example, if
the first day of a plan year is January 15,
then a plan month starts on the 15" of
each calendar month. However, if a cal-
endar month does not contain a day that
corresponds to the day of the calendar
month that is the first day of the plan year
(for example, if a calendar month has only
30 days and the first day of the plan year
is the 31* day of a calendar month), then
the first day of the plan month that begins
during that calendar month is the last day
of that calendar month.

(8) Quarter. The term quarter means,
with respect to any required installment,
the 3-plan-month period preceding the
plan month in which the due date for that
installment occurs.

(9) Short plan year. The term short
plan year means a plan year that is shorter
than 12 months (and is not a 52-week plan
year of a plan that uses a 52-53 week plan
year).

(f) Examples. The following examples
illustrate the rules of this section. Unless
otherwise indicated, these examples are
based on the following assumptions: sec-
tion 430 applies to determine the mini-
mum required contribution for plan years
beginning on or after January 1, 2008; the
plan year is the calendar year; the valua-
tion date is January 1; the plan sponsor is
required to pay the installments described
in paragraph (c) of this section; the plan
does not have a liquidity shortfall; and the
plan sponsor has not elected any funding
relief under section 430(c)(2)(D) for any
plan year. In addition, these examples as-
sume that, under the funding method used
for the plan, interest adjustments are cal-
culated to the nearest half month (rather
than days) for transactions that occur on
the 1% and 15" of a calendar month.

Example 1. (i) Plan A has a funding standard
carryover balance of $15,000 and a prefunding bal-
ance of zero as of January 1, 2016, and the plan’s
funding ratio for 2015 (determined under § 1.430(f)-
1(d)(3)) was over 80%. The minimum required con-
tribution for Plan A (determined prior to any offset
for the funding standard carryover balance) is
$100,000 for 2016 and is $125,000 for 2017. The
effective interest rate for the 2017 plan year is
5.90%.

(ii) The required annual payment for 2017 is
equal to the lesser of (a) 100% of the 2016 minimum
required contribution ($100,000) or (b) 90% of the
2017 minimum required contribution (90% of
$125,000, or $112,500). Therefore, each required
installment for 2017 is 25% of $100,000, or $25,000.
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(iii) Installments of $25,000 each are due by
April 15,2017, July 15, 2017, October 15, 2017, and
January 15, 2018. The final contribution for the 2017
plan year is due by September 15, 2018. The amount
of this final contribution is equal to $125,000, less
the contributions made prior to that date, with all
contributions adjusted to the valuation date using the
effective interest rate for the 2017 plan year. If the
plan sponsor makes each required installment on the
date due, the remaining amount due is determined as
follows:

(A) The contribution paid April 15, 2017 is ad-
justed by discounting the contribution amount for
3% months at the effective interest rate ($25,000 +
1.0590C"12= $24,585).

(B) The contribution paid July 15, 2017 is dis-
counted for 6% months at the effective interest rate
($25,000 + 1.0590 ©-¥12 = $24.236).

(C) The contribution paid October 15, 2017 is
discounted for 9% months at the effective interest
rate ($25,000 + 1.0590°"'2= $23,891).

(D) The contribution paid January 15, 2018 is
discounted for 12% months at the effective interest
rate ($25,000 + 1.05901%%12 = $23 551).

(E) The sum of the above contributions for the
2017 plan year paid through January 15, 2018, ad-
justed for interest to the valuation date, is $96,263.
The remaining amount due for the 2017 plan year is
$125,000 minus $96,263, or $28,737, as of January
1, 2017.

(iv) If the final contribution is made on Septem-
ber 15, 2018, the remaining amount due must be
increased for interest at the plan’s effective interest
rate for the 20% months between January 1, 2017
and September 15, 2018 (so that, when it is dis-
counted with interest for those 20% months, the
resulting amount will equal $28,737). Therefore, the
remaining contribution due on September 15, 2018 is
$28,737 x 1.0590@%12 = §$31,694.

Example 2. (i) The facts are the same as in
Example 1, except that the plan sponsor elects to use
the $15,000 funding standard carryover balance as of
January 1, 2016, to offset the minimum required
contribution for the 2016 plan year. The plan sponsor
makes a contribution on January 1, 2016 of $85,000,
which satisfies the minimum contribution require-
ment for 2016.

(ii) The required installments for 2017 are unaf-
fected by the plan sponsor’s election to offset the
minimum required contribution by the funding stan-
dard carryover balance for 2016. Therefore, the re-
quired annual payment for 2017 is $100,000 (deter-
mined as the lesser of (a) 100% of $100,000 or (b)
90% of $125,000) and the amount of each required
installment for the 2017 plan year is 25% of the
required annual payment, or $25,000.

Example 3. (i) The facts are the same as in
Example 1. Plan A’s funding standard carryover
balance has increased to $17,000 as of January 1,
2017, based on the actual rate of return of plan assets
during the 2016 plan year. Plan A’s funding ratio for
2016 (determined under § 1.430(f)-1(d)(3)) is over
80%. On March 15, 2017, the plan sponsor elects to
use the entire amount of the funding standard carry-
over balance to offset the minimum required contri-
bution for 2017.

(ii) The plan sponsor’s election to use the fund-
ing standard carryover balance to offset the mini-
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mum required contribution is treated as satisfying
the requirement to make a required installment to the
extent of the amount elected, adjusted with interest
for the period from the beginning of the plan year to
the due date of the installment using the plan’s
effective interest rate for the 2017 plan year. This
adjustment is made for the 2.5-month period from
the beginning of the plan year to the date of the
election as provided in § 1.430(f)-1(b)(5), and for
the one-month period from the date of the election to
the due date for the installment, as provided in para-
graphs (¢)(3)(ii) and (c)(4) of this section. Therefore,
the $17,000 funding standard carryover balance as of
January 1, 2017 offsets $17,000 x 1.0590%¥'? x
1.0590""2or $17,287 of the $25,000 required in-
stallment due April 15, 2017, and the remaining
contribution due on April 15, 2017 is $25,000 minus
$17,287, or $7,713.

(iii) The interest adjustments in paragraph (ii) of
this Example 3 are based on the effective interest rate
even if that rate is not determined by the time that the
required installment is due. If the plan’s effective
interest rate for the plan year has not been deter-
mined at the time that the required installment is due,
the actual amount of the required installment satis-
fied by the use of the funding standard carryover
balance is determined after the effective interest rate
is determined. If the extent to which the funding
standard carryover balance satisfies the required in-
stallment is overestimated and the result is that the
full amount of the required installment is not paid by
the due date, the plan is subject to the consequences
for late or unpaid required installments as described
in paragraph (c)(1) of this section.

Example 4. (i) The facts are the same as in
Example 3. The plan sponsor makes a contribution of
$7,713 (which is equal to the remaining portion of
the first required installment) on April 15, 2017. For
the 2017 plan year, the plan sponsor makes another
contribution of $200,000 on June 30, 2017. No fur-
ther contributions are made for the 2017 plan year.

(ii) The contributions made for the 2017 plan
year are adjusted to the valuation date using the
plan’s effective interest rate for the 2017 plan year.
The contribution paid April 15, 2017 is discounted
for the 3% months between January 1, 2017 and the
date of payment, using the effective interest rate of
5.90% (87,713 + 1.0590°%¥'» = §7,585). The con-
tribution paid June 30, 2017 is discounted for 6
months using the effective interest rate ($200,000 +
1.059012 = $194,349), for a total interest-adjusted
contribution of $201,934.

(iii) The present value of the excess contribution
for 2017 is based on the net contribution required for
that year, which is the minimum required contribu-
tion minus the offset for the funding standard carry-
over balance, or $108,000 (that is, $125,000 minus
$17,000). Accordingly, the present value of the ex-
cess contribution for 2017 is $201,934 minus
$108,000, or $93,934. All or a portion of this amount
may be credited to the prefunding balance at the
election of the plan sponsor.

Example 5. (i) The facts are the same as in
Example 3. The plan sponsor pays the required in-
stallment of $7,713 on April 15, 2017 and install-
ments of $25,000 each on July 15, 2017 and October
15, 2017. However, only $10,000 of the installment
due on January 15, 2018 is paid. No additional
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contributions are made until the final contribution for
the plan year of $55,000 is paid on September 15,
2018.

(ii) The 2017 Schedule SB shows that the con-
tributions for the plan year exceed the minimum
required contribution. This is determined by compar-
ing the net contribution requirement of $108,000
(equal to the minimum required contribution of
$125,000 offset by $17,000 for the amount of fund-
ing standard carryover balance used) and the
interest-adjusted contributions made for the 2017
plan year, developed as shown:

(A) The contribution paid April 15, 2017 is ad-
justed by discounting the contribution amount for
3% months at the effective interest rate ($7,713 =+
1.0590%19= $7,585).

(B) The contribution paid July 15, 2017 is dis-
counted for 6% months at the effective interest rate
($25,000 + 1.0590 €12 = $24,236).

(C) The contribution paid October 15, 2017 is
discounted for 9% months at the effective interest
rate ($25,000 + 1.0590°"12= $23 891).

(D) The contribution paid January 15, 2018 is
discounted for 12% months at the effective interest
rate ($10,000 + 1.0590">12= $9,420).

(E) Pursuant to paragraph (b)(4)(ii) of this sec-
tion, the interest rate used to adjust the $15,000
underpayment of the required installment due Janu-
ary 15, 2018 is increased by 5 percentage points for
the 8-month period of underpayment (January 15,
2018 through September 15, 2018). Accordingly,
$15,000 of the contribution paid on September 15,
2018 is discounted using a rate of 10.90% for 8
months to the due date of January 15, 2018, and is
then further adjusted using the 5.90% effective in-
terest rate for the 12% months between the required
installment due date of January 15, 2018 and the
valuation date of January 1, 2017. This portion of the
September 15, 2018 contribution results in an ad-
justed amount of $13,189 as of January 1, 2017
($15,000 + 1.1090®12 =+ 1,0590¢'>/12)),

(F) The remaining $40,000 of the contribution
paid on September 15, 2018 is discounted using the
effective interest rate of 5.90% for the 20%-month
period between the date of payment and the valua-
tion date. This portion of the payment is therefore
adjusted to $36,268 as of the valuation date (that is,
$40,000 + 1.0590@0-12),

(G) The sum of the contributions (as calculated
in paragraphs (ii)(A) through (F) of this Example 5)
for the 2017 plan year paid through September 15,
2018, adjusted for interest to the valuation date, is
$114,589. This is greater than the net contribution
required for the 2017 plan year of $108,000.

Example 6. (i) The facts are the same as in
Example 5, except that the plan sponsor does not
make the contribution on September 15, 2018.

(ii) The 2017 Schedule SB shows an unpaid
minimum required contribution of $42,868 as of
January 1, 2017. This is equal to the difference
between the net contribution required for 2017 of
$108,000 (the minimum required contribution of
$125,000, offset by $17,000 for the amount of the
funding standard carryover balance used) and
$65,132 (the interest-adjusted contributions made for
the 2017 plan year before the 8% month deadline, as
illustrated in paragraphs (ii)(A) through (ii)(D) of
Example 5).
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Example 7. (i) The facts are the same as in
Example 1, except that the plan year is changed to an
August 1 — July 31 plan year effective August 1,
2017. This results in a short plan year beginning
January 1, 2017 and ending July 31, 2017. The
minimum required contribution for the 7-month pe-
riod covered by the plan year is calculated as
$72,917 in accordance with § 1.430(a)-1(b)(2)(ii).

(ii) As provided in paragraph (c)(7) of this sec-
tion, a required installment is due 15 days after the
end of the short plan year (August 15, 2017), and
required installments are also due on the regularly
scheduled due dates for required installments that
occur within the short plan year (April 15, 2017 and
July 15, 2017).

(iii) The required installments are determined
based on the lesser of (a) 90% of the minimum
required contribution for the short plan year ending
July 31, 2017 (90% of $72,917, or $65,625) or (b)
7/12 of 100% of the 2016 minimum required contri-
bution ($100,000 x 7/12, or $58,333). The required
installments are thus based on $58,333 because that
is the smaller amount.

(iv) The amount of each required installment is
determined by dividing the amount determined in
paragraph (iii) of this Example 7 by the number of
required installments for the short plan year. This
calculation results in required installments of
$19,444 each (that is, $58,333 divided by 3 install-
ments).

(v) The deadline for the remaining payment is
8% months after the end of the short plan year, or
April 15, 2018. If the plan sponsor pays the mini-
mum required amount at each installment date, does
not elect to offset any amounts by any funding
standard carryover or prefunding balance, and makes
a final payment on April 15, 2018, then the remain-
ing payment is $17,429, determined as follows:

(A) The contribution paid April 15, 2017 is ad-
justed by discounting the contribution amount for
3% months at the effective interest rate ($19,444 +
1.0590C-12= $19,122).

(B) The contribution paid July 15, 2017 is dis-
counted for 6% months at the effective interest rate
($19,444 + 1.0590 €12 = $18.850).

(C) The contribution paid August 15, 2017 is
discounted for 7% months at the effective interest
rate ($19,444 + 1.05907""2= $18,760).

(D) The sum of the contributions for the 2017
plan year paid through August 15, 2017, adjusted for
interest to the valuation date, is $56,732. The re-
maining amount paid April 15, 2018 for the 2017
plan year is ($72,917 — $56,732) x 1.059"'%-¥12 =
$17,429.

Example 8. (i) Plan B has an August 10 to
August 9 plan year.

(ii) For the plan year that begins on August 10,
2017, a plan month begins on the 10th day of each
calendar month. Accordingly, the due dates for the
required installments for that plan year are Novem-
ber 24, 2017, February 24, 2018, May 24, 2018 and
August 24, 2018. The deadline for the final contri-
bution for the plan year is April 24, 2019.

Example 9. (i) Plan C has a funding standard
carryover balance of $0 and a prefunding balance of
$65,000 as of January 1, 2017. Plan C’s funding ratio
for 2016 (determined under § 1.430(f)-1(d)(3)) was
over 80%. The minimum required contribution for
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Plan C (determined prior to any offset for the fund-
ing standard carryover balance) is $120,000 for
2016. Required installments for the 2016 plan year
were made timely, and the final installment of the
minimum required contribution for the 2016 plan
year is due on September 15, 2017 in the amount of
$40,000.

(ii) Prior to April 15, 2017, the plan sponsor
makes a standing election to use Plan C’s funding
balances to offset any otherwise unpaid required
installments and any otherwise unpaid minimum re-
quired contribution. On June 1, 2017, the actuary
completes the 2017 valuation and notifies the plan
sponsor that the minimum required contribution for
the 2017 plan year is $100,000. The effective interest
rate for the 2017 plan year is 5.90%. No contribu-
tions are made for the 2017 plan year until Septem-
ber 15, 2018.

(iii) The first required installment for the 2017
plan year is due on April 15, 2017. Under § 1.430(f)—
1(H)(1)(iii)(B), the amount of the prefunding balance
used as of April 15, 2017 pursuant to the standing
election is 25% of the $120,000 required annual
payment for the 2016 plan year ($30,000). The pre-
funding balance is reduced by this amount, adjusted
for the 3%-month period between the January I,
2017 valuation date and the April 15, 2017 due date,
using the effective rate for Plan C for 2017 ($30,000
+ 1059012 or $29,503). The prefunding bal-
ance is available to offset the April 15, 2017 required
installment even though the minimum required con-
tribution for the 2016 plan year has not yet been
made, because the standing election to use Plan C’s
balances to offset the minimum required contribu-
tion for the 2016 plan year does not take effect until
the due date for that contribution, or September 15,
2017. Therefore, as of April 15, 2017, the prefunding
balance still exists and may be used to offset the
required installment due as of that date.

(iv) The second required installment for the 2017
plan year is due on July 15, 2017, after the actuary
determined the minimum required contribution for
the 2017 plan year. The required annual payment for
2017 is equal to the lesser of (a) 100% of the 2017
minimum required contribution ($120,000) or (b)
90% of the 2017 minimum required contribution
(90% of $100,000, or $90,000). Therefore, each re-
quired installment for 2017 is 25% of $90,000, or
$22,500.

(v) Although the amount of the required install-
ments for 2017 ($22,500) is smaller than the amount
based on the 2016 minimum required contribution
(830,000), under § 1.430(H-1(H)(1)(iii)(B), the
amount of the prefunding balance used under the
standing election continues to be the $30,000 based
on the minimum required contribution for the 2016
plan year. Alternatively, the plan sponsor can make
a replacement formula election to use the prefunding
balance to cover the remaining required installments
for the 2017 plan year as described in § 1.430(f)-
1(H)(1)(iii)(C), based on required installments of
$22,500 each.

(vi) The use of $30,000 of the prefunding bal-
ance as of April 15, 2017 pursuant to the standing
election is irrevocable, and therefore the prefunding
balance is not adjusted to reflect the fact that the first
required installment for the 2017 plan year (based on
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the actual 2017 minimum required contribution) is
lower than $30,000.

(vii) However, the excess of the $30,000 of pre-
funding balance used on April 15, 2017 over the first
required installment is allocated toward the second
required installment. In addition, if the plan sponsor
makes a replacement formula election in accordance
with § 1.430(f)-1(f)(1)(iii)(C), the amount of pre-
funding balance used pursuant to that election takes
into account the actual required installment. In this
case, the amount of the prefunding balance used to
satisfy the July 15, 2017 required installment is
$14,437. This amount is determined by (1) calculat-
ing the excess of the amount of the prefunding
balance used on April 15, 2017 over the amount of
the required installment due on that date ($30,000
minus $22,500 = $7,500), and adjusting it for the 3
months from April 15, 2017 to July 15, 2017, using
the effective interest rate ($7,500 x 1.0590¢/1? =
$7,608), (2) deducting that amount from the required
installment due July 15, 2017, to determine the net
amount due as of that date ($22,500 — $7,608 =
$14,892), and (3) adjusting the net amount to the
valuation date of January 1, 2017 for the 6%-month
period between the valuation date and the due date
for the required installment, using the effective in-
terest rate for Plan C for 2017 ($14,892 + 1.0590>
12) = $14,437).

Example 10. (i) The facts are the same as in
Example 9, except that Plan C’s prefunding balance
as of January 1, 2017 is only $20,000, and Plan C’s
sponsor makes a contribution larger than the mini-
mum required contribution for the 2016 plan year on
March 1, 2017.

(ii) The amount of the April 15, 2017 required
installment that is satisfied by the plan sponsor’s
election to offset the prefunding balance is calcu-
lated by increasing the January 1, 2017 prefunding
balance with interest for 3% months to April 15,
2017, using the effective interest rate for Plan C for
2017. This results in an offset of $20,337 ($20,000 x
1.0590%>12) A cash contribution of $2,163
($22,500 minus $20,337) is needed to satisfy the
required installment on that date.

(iii) The excess contribution made for the 2016
plan year cannot be used to offset the remainder of
the April 15, 2017 required installment even though
it was contributed prior to the date the installment is
due, because the sponsor had not yet elected to credit
the excess contribution to the prefunding balance. If
the plan sponsor elects at a later date to credit the
excess contribution to the prefunding balance, the
amount can be used to offset required installments
due on or after the date of that election. However,
note that if Plan C’s actuary reflected the excess
contribution for 2016 in certifying the 2017 adjusted
funding target attainment percentage (AFTAP) used
to apply benefit restrictions under section 436, a later
election to credit the excess contribution to the pre-
funding balance would reduce the AFTAP and could
cause Plan C to violate section 436.

Example 11. (i) Plan D is not a small plan de-
scribed in § 1.430(g)-1(b)(2). The valuation date for
Plan D is January 1, and Plan D’s funding target
attainment percentage (FTAP) was 82% as of Janu-
ary 1, 2016 and is 90% as of January 1, 2017. The
amount needed to increase the plan’s FTAP for the
2017 plan year to 100% (including the expected
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increase in the funding target due to benefits accru-
ing or earned during the plan year) is $500,000.
Before taking the liquidity requirement of paragraph
(d) of this section into account, the plan sponsor of
Plan D is required to pay installments for the 2017
plan year in the amount of $50,000 each. During the
12-month period ending March 31, 2017, periodic
annuity payments of $425,000 and single sum pay-
ments of $200,000 were made by Plan D. Of the
single sum payments, $125,000 were made during
the 2016 plan year and $75,000 were made during
the 2017 plan year. None of these payments were
due to nonrecurring circumstances. In addition, ad-
ministrative expenses of $25,000 were paid from the
plan trust during the 12-month period ending March
31, 2017. As of March 31, 2017, the reported value
of Plan D’s assets is $1,500,000, and the fair market
value of Plan D’s liquid assets is $1,300,000.

(ii) The amount of the adjusted disbursements
from Plan D for the 12-month period ending March
31, 2017 is calculated as the sum of the annuity
benefits, single sum payments, and administrative
expenses paid during the 12-month period, reduced
by the product of the plan’s FTAP and the sum of the
single sum payments and any payments for annuities
purchased during the plan year. This results in ad-
justed disbursements for the period of $480,000 (that
is, $425,000 plus $200,000 plus $25,000, reduced by
82% of $125,000 in single sum payments during
2016 and 90% of $75,000 in single sum payments
during 2017).

(iii1) The base amount is calculated in accordance
with paragraph (e)(6)(ii) of this section as three
times the adjusted disbursements determined in para-
graph (ii) of this Example 11, or $1,440,000.

(iv) The liquidity shortfall is the difference be-
tween the base amount of $1,440,000 determined in
paragraph (iii) of this Example 11 and the
$1,300,000 in liquid assets as of March 31, 2017, or
$140,000. The required installment due on April 15,
2017 1is therefore $140,000, since this amount is
larger than the $50,000 installment otherwise re-
quired, but less than the $500,000 needed to increase
the plan’s FTAP (including the expected increase in
the funding target due to benefits accruing or earned
during the plan year) to 100%.

(v) Note that any contributions of liquid assets
made through March 31, 2017 are reflected for pur-
poses of determining the fair market value of Plan
D’s liquid assets as of March 31, 2017 and are not
applied toward satisfying the liquidity requirement
as of April 15, 2017. Similarly, any funding standard
carryover balance or prefunding balance as of Janu-
ary 1, 2017 cannot be applied to offset the liquidity
requirement. Only contributions made in cash or
other liquid assets made after March 31, 2017 and by
April 15, 2017 can be used to timely satisfy this
requirement.

Example 12. (i) The facts are the same as in
Example 11. The plan sponsor makes a cash contri-
bution for the 2017 plan year of $30,000 on April 15,
2017, and makes an additional cash contribution for
the 2017 plan year of $110,000 on April 30, 2017.
The effective interest rate for Plan D for the 2017
plan year is 5.90%.

(i1) Under paragraph (d)(3)(i) of this section, the
underpayment of the required installment due April
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15, 2017 is $110,000 (that is, $140,000 minus
$30,000).

(iii) Because the $110,000 contribution was
made after the due date for the required installment
(which reflects an unpaid liquidity amount) but dur-
ing the quarter in which the installment was due, and
because that contribution does not exceed the unpaid
liquidity amount for the quarter, the special interest
adjustment under paragraph (b)(4)(iii) of this section
applies to the entire amount of the contribution.
Accordingly, the contribution is adjusted for interest
in two steps for the purpose of determining the
portion of the minimum required contribution that is
satisfied by the contribution. In the first step, the
contribution is adjusted using the effective interest
rate for the 2-month period from the payment date of
April 30, 2017 to June 30, 2017, the last day of the
quarter during which the liquidity requirement was
due ($110,000 x 1.0590%'® = $111,056). In the
second step, this amount is adjusted as if that amount
had been paid on June 30, 2017. Accordingly, this
amount ($111,056) is discounted for interest at a rate
of 10.90% (the effective interest rate for the 2017
plan year of 5.90%, increased by 5 percentage
points) for the 2%-month period from June 30, 2017
to the April 15, 2017 due date for the installment,
and is further discounted using the effective interest
rate of 5.90% for the 3%-month period between
April 15, 2017 and the valuation date of January 1,
2017. Therefore, the April 30, 2017 contribution is
adjusted to $106,886 as of January 1, 2017
($111,056 + 1.1090%¥12 + 1.0590C-12),

(iv) The $140,000 contributed during April 2017
is needed to satisfy the required installment due
April 15, 2017 (determined taking into account the
liquidity shortfall as of March 31, 2017), and so the
full amount is applied to satisfy that installment. No
portion of those contributions is applied to the re-
quired installments for subsequent quarters, and no
additional payments are needed to satisfy the re-
quired installment due April 15, 2017 (because the
$110,000 payment satisfies both the unpaid liquidity
amount and the remaining amount of the required
installment described under paragraph (c)(5) of this
section).

Example 13. (i) The facts are the same as in
Example 12, except that the plan sponsor does not
make the second cash contribution of $110,000 on
April 30, 2017, but instead makes a second cash
contribution of $75,000 for the 2017 plan year on
July 15, 2017. The base amount as of June 30, 2017
calculated in accordance with paragraph (e)(6)(ii) of
this section is $1,500,000, and the fair market value
of liquid assets as of that date is $1,400,000.

(ii) Under paragraph (d)(3)(i) of this section, the
underpayment of the required installment due April
15, 2017 is $110,000 (that is, $140,000 minus
$30,000).

(iii) As of June 30, 2017, no portion of the
$110,000 underpayment of the required installment
due April 15, 2017 has been satisfied. Under para-
graph (d)(3)(iv)(A) of this section, to the extent that
the amount due April 15, 2017 solely because of the
liquidity requirement under paragraph (d)(1) of this
section is not satisfied with a contribution of liquid
assets during the quarter, this amount is no longer
considered unpaid. Of the $110,000 underpayment
of the required installment that was due on April 15,
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2017, $20,000 would have been due without regard
to the liquidity requirement under paragraph (d)(1)
of this section and $90,000 was due solely because
of that liquidity requirement. Accordingly, as of July
1, 2017, $90,000 of the required installment due on
April 15, 2017 is no longer treated as unpaid and
$20,000 of that required installment continues to be
treated as unpaid.

(iv) Under paragraph (d)(3)(iv)(B) of this sec-
tion, the interest adjustment in paragraph (b)(4)(iii)
of this section for the $90,000 portion of the install-
ment due April 15, 2017 that is no longer treated as
unpaid is given effect through an increase in the
minimum required contribution. This increase to the
minimum required contribution is $837, which is
determined as the difference between:

(A) The $90,000 portion of the required install-
ment that is no longer treated as unpaid by reason of
paragraph (d)(3)(iv)(A) of this section, discounted
for the 6-month period between June 30, 2017 (the
last day of the quarter in which the liquidity amount
was due) to January 1, 2017 (the valuation date)
using the plan’s effective interest rate for 2017
(5.90%), resulting in $87,457 (that is, $90,000 +
1.0590'?), and

(B) The $90,000 portion of the required install-
ment that is no longer treated as unpaid by reason of
paragraph (d)(3)(iv)(A) of this section, discounted
for the 2%-month period between June 30, 2017 and
the April 15,2017 due date using the plan’s effective
interest rate increased by 5 percentage points
(10.90%), and further discounted for the 3%-month
period between April 15, 2017 and January 1, 2017
valuation date using the plan’s effective interest rate,
for a result of $86,620 (that is, $90,000 <+ 1.1090%>
12) + 1.0590G->12)),

(v) The remainder of the required installment
that was due on April 15, 2017 without regard to the
liquidity requirement ($20,000) remains unpaid until
the July 15, 2017 contribution is made. Under para-
graph (c) of this section, $20,000 of the July 15,
2017 contribution must be allocated to the required
installment due on April 15, 2017. The interest ad-
justment under paragraph (b)(4)(ii) of this section
applies to that $20,000 portion of the contribution
because it is a late payment of a required installment.
Accordingly, $20,000 of the July 15, 2017 contribu-
tion is adjusted to April 15, 2017, using an interest
rate of 10.90% for the 3-month period between July
15,2017 and the April 15,2017 due date, and further
adjusted using the effective interest rate of 5.90% for
3% months between April 15, 2017 and the January
1, 2017 valuation date. Therefore, the portion of the
July 15, 2017 contribution attributable to the April
15, 2017 required installment is adjusted to $19,166
as of January 1, 2017 ($20,000 + 1.1090%/'? =+
1.0590C-/12)y,

(vi) The liquidity shortfall is recalculated as of
June 30, 2017 as $100,000 (that is, the base amount
of $1,500,000 minus the value of liquid assets of
$1,400,000). This amount is larger than the $50,000
required installment otherwise applicable, and so the
amount of the required installment due on July 15,
2017 is $100,000. Of the $75,000 contribution made
on July 15, 2017, $20,000 is applied to satisfy the
remainder of the required installment due April 15,
2017, and the remaining $55,000 is applied toward
the required installment due July 15, 2017. An ad-
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ditional contribution of $45,000 in liquid assets is
needed to satisfy the required installment due July
15, 2017.

(vii) If instead there were no liquidity shortfall as
of June 30, 2017, the required installment due July
15, 2017 would be $50,000. Of the $75,000 contri-
bution made on July 15, 2017, $20,000 would be
applied to satisfy the remainder of the required in-
stallment due April 15, 2017, $50,000 would be
applied to satisfy the required installment due on
July 15, 2017, and the remaining $5,000 would be
applied toward the next required installment.

Example 14. (i) Plan E, which is a small plan
described in section 430(g)(2)(B), has a calendar
year plan year and a valuation date of December 31.
The required installments for the 2017 plan year are
$30,000 each and each of the required installments is
paid on the due date. The effective interest rate for
Plan E for the 2017 plan year is 5.90%.

(ii) The total contributions made for the plan year
and before the valuation date, adjusted with interest
to the valuation date, equal $92,402. This is devel-
oped as shown below:

(A) The contribution paid April 15, 2017 is ad-
justed by increasing the contribution amount for 8%
months at the effective interest rate ($30,000 x
1.0590¢>12= $31,243).

(B) The contribution paid July 15, 2017 is in-
creased for 5% months at the effective interest rate
($30,000 x 1.0590 &2 = $30,799).

(C) The contribution paid October 15, 2017 is
increased for 2% months at the effective interest rate
($30,000 x 1.0590%>12= $30,360).

(iii) Pursuant to § 1.430(g)-1(d)(2), the interest-
adjusted value of the contributions for the 2017 plan
year that are made before the valuation date is sub-
tracted from the December 31, 2017 plan assets in
determining the value of plan assets for the Decem-
ber 31, 2017 actuarial valuation.

Example 15. (i) The facts are the same as in
Example 14, except that the first contribution for the
2017 plan year is made on May 15, 2017 in the
amount of $40,000. The remaining amount of each
required installment is paid on the date it is due.

(ii) In accordance with paragraph (c)(3)(iii) of
this section, the amount of the required installment
due on April 15, 2017 remains at $30,000, even
though the associated contribution was not paid until
May 15, 2017. Therefore, $30,000 of the payment is
allocated to the April 15, 2017 required installment
and the remaining $10,000 is allocated to the install-
ment due on July 15, 2017.

(iii) Under paragraph (c)(3)(ii) of this section, the
portion of the May 15, 2017 contribution allocated to
the July 15, 2017 required installment is increased
for interest for the 2 months between the date of the
contribution and the due date, using the effective
interest rate for 2017. Therefore, the amount allo-
cated to the July 15, 2017 installment is $10,096
(that is, $10,000 x 1.0590%*'2). The remaining in-
stallment due July 15, 2017 is $30,000 minus
$10,096, or $19,904.

(iv) The total amount credited against the mini-
mum required contribution is $122,062 as of Decem-
ber 31, 2017. This amount is calculated as shown
below:

(A) The portion of the May 15, 2017 contribution
allocated to the April 15, 2017 required installment
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is first adjusted for the 1 month between the due date
and the payment date using the effective interest rate
plus 5% ($30,000 + 1.1090'? = $29,742). This
amount is then adjusted using the effective interest
rate, for the 8% months between the due date of
April 15, 2017 and the valuation date of December
31, 2017 ($29,742 x 1.0590%512= $30,975).

(B) The remaining portion of the May 15, 2017
contribution ($10,000) is increased for the 7%
months between the date of the contribution and the
valuation date at the effective interest rate ($10,000
x 1.05907°12 = §10,365).

(C) The contribution paid July 15, 2017 is in-
creased for 5% months at the effective interest rate
($19,904 x 1.0590 ©-12 = $20,434).

(D) The contribution paid October 15, 2017 is
increased for 2% months at the effective interest rate
($30,000 x 1.0590%"= $30,360).

(E) The contribution paid January 15, 2018 is
discounted for % month at the effective interest rate
($30,000 + 1.0590C¥'> = $29,928).

(v) The amount deducted from valuation assets
as of December 31, 2017 for contributions made
before the valuation date is determined without re-
gard to the special interest adjustment for late pay-
ment of the required installment due April 15, 2017
(and without regard to the contribution paid on Jan-
uary 15, 2018).

Example 16. (i) Plan F has a required installment
of $10,000 per quarter for the 2016 plan year. The
plan sponsor makes a contribution of $9,993 on
April 10, 2016. The effective interest rate for Plan F
for the 2016 plan year is 5.90%.

(ii) In accordance with paragraph (c)(3)(ii) of
this section, the contribution is increased for interest
at the effective interest rate, for the 5 days between
the contribution date and the due date for the re-
quired installment. Therefore, the amount credited
against the required installment due April 15, 2016 is
$10,001 ($9,993 x 1.0590%/3%%), and the required
installment is satisfied.

Example 17. (i) The facts are the same as in
Example 16, except that a contribution of $8,000 is
made on April 20, 2016.

(ii) In accordance with paragraph (c)(3)(iii) of
this section, the amount of the required installment
due on April 15, 2016 remains at $10,000, even
though the associated contribution was not paid until
after the due date, and so $2,000 ($10,000 — $8,000)
of the required installment remains unpaid as of
April 20, 2016.

(iii) The amount of the April 20, 2016 contribu-
tion credited against the minimum required contri-
bution for 2016 is $7,858. This amount is determined
by first adjusting the contribution for the 5 days
between the due date for the required installment and
the date of the contribution using the effective inter-
est rate for Plan F for the 2016 plan year, plus 5%
($8,000 + 1.1090°7%” = $7,989). The result is
further adjusted for the 105 days from the due date
for the required installment to the valuation date of
January 1, 2016 using the effective interest rate of
5.90% ($7,989 + 1.0590105/369) = §7 858).

(iv) Alternatively, the amount of the April 20,
2016 contribution credited against the minimum re-
quired contribution for 2016 could be determined
using 3 % months between the due date for the
required installment and the January 1, 2016 valua-
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tion date, as long as the calculation is done consis-
tently for each contribution and for each plan year.
Using this approach, the amount adjusted to the
April 15, 2016 due date (using the effective interest
rate for Plan F for the 2016 plan year plus 5%) is
adjusted to January 1, 2016 for 3% months at the
effective interest rate for Plan F for the 2016 plan
year. Under this approach, the amount credited
against the minimum required contribution is $7,856
($8,000 =+ 1.10904736> + 1,0590 G-/12),

Example 18. (i) Plan G has a funding standard
carryover balance of $15,000 and a prefunding bal-
ance of $50,000 as of January 1, 2016. Plan G’s
required installments are $25,000 each for the 2017
plan year, and the final installment of the minimum
required contribution for the 2016 plan year is due
on September 15, 2017, in the amount of $40,000.
Plan G’s funding ratios for both 2015 and 2016
(determined under § 1.430(f)-1(d)(3)) were over
80%. No elections were made to reduce or use Plan
G’s funding balances during 2016. The effective
interest rate for Plan G for the 2016 and 2017 plan
years are 5.40% and 5.90%, respectively.

(i) On April 15, 2017, Plan G’s sponsor elected
to use the balances to offset the required installment
due on that date. The amount of the required install-
ment is adjusted to January 1, 2017, using the effec-
tive interest rate for 2017 to determine the amount by
which the balances are reduced. Accordingly, this
election results in a reduction of $24,585 ($25,000 +
1.0590%"'2) in the funding balances as of January
1, 2017.

(iii) On September 15, 2017, Plan G’s sponsor
elected to use the balances to offset the remaining
minimum required contribution for the 2016 plan
year due on that date. This amount is adjusted to
January 1, 2016, using the effective interest rate for
2016 to determine the amount by which the balances
are reduced. Accordingly, this election results in a
reduction of $36,563 ($40,000 <+ 1.0540%%>12) in
Plan G’s funding balances as of January 1, 2016.

(iv) Section 430(f)(3)(B) and § 1.430(f)—1(d)(2)
require that the funding standard carryover balance
be exhausted before the prefunding balance is used
to offset required contribution amounts. Although
the due date for the April 15, 2017 required install-
ment occurs earlier than the due date for the 2016
minimum required contribution, for this purpose
contributions for the 2016 plan year are deemed to
occur before those for the 2017 plan year. Therefore,
the election to offset the 2016 minimum required
contribution will eliminate Plan G’s funding stan-
dard carryover balance, and the 2017 required in-
stallment due April 15, 2017 will be offset by the
prefunding balance.

(g) Effective/applicability dates and
transition rules—(1) Statutory effective
date/applicability date. Section 430 gen-
erally applies to plan years beginning on
or after January 1, 2008. The applicability
of section 430 for purposes of determining
the minimum required contribution is de-
layed for certain plans in accordance with
sections 104 through 106 of PPA ’06.

(2) Effective date/applicability date of

regulations. This section applies to plan
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years beginning on or after January 1,
2016. For plan years beginning before
January 1, 2016, plans are permitted to
rely on the provisions set forth in this
section for purposes of satisfying the re-
quirements of section 430(j).

(3) First effective plan year. For pur-
poses of this section, the first effective
plan year for a plan is the first plan year
after the pre-effective plan year.

(4) Pre-effective plan year. For pur-
poses of this section, the pre-effective plan
year is the plan year described in
§ 1.430(a)-1(h)(5).

(5) Special rules relating to first effec-
tive plan year—(1) Determination of min-
imum required contribution for pre-
effective plan year. In the case of the
plan’s first effective plan year, the mini-
mum required contribution for the preced-
ing plan year for purposes of paragraph
(c)(5)(i1)(B) of this section is equal to the
minimum required contribution under sec-
tion 412 for the pre-effective plan year
(determined without regard to any funding
waiver under section 412), determined as
of the last day of the pre-effective plan
year and without regard to the plan’s
credit balance.

(ii) Determination of funding shortfall
for pre-effective plan year—(A) First ef-
fective plan year that begins during 2008.
In general, in the case of a plan with a first
effective plan year that begins during
2008, the funding shortfall for the pre-
effective plan year that precedes it is de-
termined pursuant to paragraph (e)(4) of
this section. However, for this purpose,
the plan’s current liability for the pre-
effective plan year under section 412(1)(7)
(as in effect for the pre-effective plan
year) is permitted to be used in place of
the plan’s funding target for the pre-
effective plan year. In addition, for this
purpose, the value of plan assets that was
used for the pre-effective plan year is per-
mitted to be used in place of the value of
plan assets computed pursuant to
§ 1.430(g)—1(c) for the pre-effective plan
year, provided that the value of plan assets
that was used for the pre-effective plan
year was not less than 90 percent nor more
than 110 percent of the value of plan
assets computed pursuant to § 1.430(g)—
I(c). If the value of plan assets that was
used for the pre-effective plan year was
less than 90 percent of the value of plan
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assets computed pursuant to § 1.430(g)-
1(c), then 90 percent of the value of plan
assets computed pursuant to § 1.430(g)-
1(c) is permitted to be used as the value of
plan assets for the pre-effective plan year.
If the value of plan assets that was used
for the pre-effective plan year was more
than 110 percent of the value of plan
assets computed pursuant to § 1.430(g)-
1(c), then 110 percent of the value of plan
assets computed pursuant to § 1.430(g)-
1(c) is permitted to be used as the value of
plan assets for the pre-effective plan year.
Finally, for this purpose, the value of plan
assets is permitted to be determined with-
out subtraction for the plan’s credit bal-
ance for the pre-effective plan year.

(B) First effective plan year begins af-
ter 2008. In the case of a plan with a first
effective plan year that begins after De-
cember 31, 2008, the determination of the
funding shortfall for the pre-effective plan
year that immediately precedes it is made
in accordance with paragraph (e)(4)(i) of
this section. Thus, the funding shortfall
for the pre-effective plan year is based on
the funding target for the pre-effective
plan year and the value of plan assets is
determined under § 1.430(g)-1(c) for the
pre-effective plan year, even though sec-
tion 430(g) did not apply to the plan for
purposes of determining the minimum re-
quired contribution for the pre-effective
plan year.

Par. 6. Section 1.436—-1 is amended as
follows:

1. Paragraph (h)(4)@(i)(C)(7) is
amended by removing the word “or”.

2. Paragraph (h)(4)@[i)(C)(8) is
amended by removing the word “percent-
age.” and adding the words “percentage;
or” in its place.

3. Paragraph (h)(4)(iii)(C)(9) is added.

The additions read as follows:

§ 1.436—1 Limits on benefits and benefit
accruals under single employer defined
benefit plans.

kock ok ok ook

(iii) * * *

(9) Any other event prescribed in guid-
ance published in the Internal Revenue
Bulletin.
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H sk ook sk ook
PART 54—PENSION EXCISE TAXES

Par. 7. The authority citation for part
54 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 8. Section 54.4971(c)-1 is added
to read as follows:

§ 54.4971(c)-1 Taxes on failure to meet
minimum funding standards; definitions.

(a) In general. This section sets forth
definitions that apply for purposes of ap-
plying the rules of section 4971.

(b) Accumulated funding deficiency—
(1) Multiemployer plans. With respect to a
multiemployer plan defined in section
414(f), the term accumulated funding de-
ficiency has the meaning given to that
term by section 431. A plan’s accumu-
lated funding deficiency for a plan year
takes into account all charges and credits
to the funding standard account under sec-
tion 412 for plan years before the first plan
year for which section 431 applies to the
plan.

(2) CSEC plans. With respect to a
CSEC plan (that is, a plan that fits within
the definition of a CSEC plan in section
414(y) for plan years beginning on or after
January 1, 2014 and for which the election
under section 414(y)(3)(A) has not been
made), the term accumulated funding de-
ficiency means the CSEC accumulated
funding deficiency determined under sec-
tion 433. A plan’s CSEC accumulated
funding deficiency for a plan year takes
into account all charges and credits to the
funding standard account under section
412 for plan years before the first plan
year for which section 433 applies to the
plan.

(¢) Unpaid minimum required contri-
bution—(1) In general. The term unpaid
minimum required contribution means,
with respect to any plan year, the portion
of the minimum required contribution un-
der section 430 for the plan year for which
contributions have not been made on or
before the due date for the plan year under
section 430(j)(1). The unpaid minimum
required contribution is determined after
taking into account the interest adjustment
to contributions under § 1.430()—1(b)(4)
and any offsets from use of the funding
balances under § 1.430(f)-1(d).
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(2) Accumulated funding deficiency for
pre-effective plan year. For purposes of
this section, a plan’s accumulated funding
deficiency under section 412 for the pre-
effective plan year is treated as an unpaid
minimum required contribution for that
plan year until correction is made under
the rules of paragraph (d)(2) of this sec-
tion.

(d) Correct—(1) Accumulated funding
deficiency. With respect to an accumu-
lated funding deficiency for a plan year
that is described in paragraph (b) of this
section, the term correct means to contrib-
ute, to or under the plan, the amount nec-
essary to reduce the accumulated funding
deficiency as of the end of that plan year
to zero. To reduce the deficiency to zero,
the contribution must include interest at
the plan’s valuation interest rate for the
period between the end of that plan year
and the date of the contribution (deter-
mined taking into account the rules of
section 431(c)(8) or section 433(c)(9), as
applicable).

(2) Unpaid minimum required contri-
bution—i) In general. With respect to an
unpaid minimum required contribution for
a plan year, the term correct means to
contribute, to or under the plan, an amount
that, when discounted to the valuation
date for the plan year for which the unpaid
minimum required contribution is due at
the appropriate rate of interest, equals or
exceeds the unpaid minimum required
contribution. For this purpose, the appro-
priate rate of interest is the plan’s effec-
tive interest rate for the plan year for
which the unpaid minimum required con-
tribution is due except to the extent that
the payments are subject to additional in-
terest as provided under section 430()(3)
or (4).

(i1) Pre-PPA accumulated funding de-
ficiency. With respect to the accumulated
funding deficiency under section 412 for
the pre-effective plan year that is de-
scribed in paragraph (c)(2) of this section,
the term correct means to contribute, to or
under the plan, the amount of that accu-
mulated funding deficiency increased with
interest from the end of the pre-effective
plan year to the date of the contribution at
the plan’s valuation interest rate for the
pre-effective plan year.

(iii) Ordering rule. For purposes of
section 4971 and this section, a contribu-
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tion is attributable first to the earliest plan
year of any unpaid minimum required
contribution for which correction has not
yet been made.

(3) Corrective action of certain retro-
active plan amendments. Certain retroac-
tive plan amendments that meet the re-
quirements of section 412(d)(2) may
reduce the minimum required contribution
for a plan year, which would reduce the
accumulated funding deficiency or the
amount of the unpaid minimum required
contribution for a plan year.

(e) Taxable period—(1) In general.
The term faxable period means the period
beginning with the end of the plan year in
which there is an accumulated funding
deficiency or unpaid minimum required
contribution, whichever is applicable, and
ending on the earlier of:

(i) The date of mailing of a notice of
deficiency under section 6212 with re-
spect to the tax imposed by section
4971(a); or

(i1) The date on which the tax imposed
by section 4971(a) is assessed.

(2) Special rule. Where a notice of
deficiency referred to in paragraph
(e)(1)(i) of this section is not mailed be-
cause a waiver of the restrictions on as-
sessment and collection of a deficiency
has been accepted or because the defi-
ciency is paid, the date of filing of the
waiver or the date of such payment, re-
spectively, is treated as the end of the
taxable period.

(f) Single-employer plan. The term
single-employer plan means a plan to
which the minimum funding requirements
of section 412 apply that is not a multiem-
ployer plan as described in section 414(f).
The term single-employer plan includes a
multiple employer plan to which section
413(c) applies, other than a CSEC plan as
described in paragraph (b)(2) of this sec-
tion.

(g) Examples. The following examples

illustrate the rules of this section.

Example 1. (i) Plan A, a single-employer defined
benefit plan, has a calendar year plan year and a
January 1 valuation date. The sponsor of Plan A has
a calendar taxable year. Plan A has no funding
shortfall as of January 1, 2008, and Plan A has no
unpaid minimum required contributions for 2008 or
any earlier plan year. The minimum required contri-
bution for the 2009 plan year is $250,000. The plan
sponsor makes one contribution for 2009 on July 1,
2009 in the amount of $200,000, and the sponsor
does not make an election to use the prefunding
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balance or funding standard carryover balance to
offset the minimum required contribution for 2009.
The effective interest rate for Plan A for the 2009
plan year is 5.90%.

(ii) The contribution paid July 1, 2009 is dis-
counted for 6 months (to the valuation date) at the
effective interest rate ($200,000 <+ 1.0590'2 =
$194,349). The unpaid minimum required contribu-
tion for the 2009 plan year is $250,000 minus
$194,349, or $55,651. The excise tax due under
section 4971(a) is 10% of the unpaid minimum re-
quired contribution, or $5,565.

Example 2. (i) The facts are the same as in
Example 1. The plan sponsor makes an additional
contribution of $175,000 on December 31, 2010.

(i) Under the ordering rule in paragraph
(d)(2)(iii) of this section, the contribution made on
December 31, 2010 is applied first to correct the
unpaid minimum required contribution for 2009. The
portion of the contribution paid December 31, 2010
that is required to eliminate the unpaid minimum
required contribution for 2009 (taking into account
the 2009 effective interest rate for the 24 months
between January 1, 2009 and the payment date of
December 31, 2010), is $55,651 multiplied by
1.059*12 or $62,412. The remaining payment of
$112,588 ($175,000 minus $62,412) is applied to the
contribution required for the 2010 plan year.

Example 3. (i) Plan B, a single-employer defined
benefit plan, has a calendar year plan year. The
sponsor of Plan B has a calendar taxable year. Plan
B has an accumulated funding deficiency of
$100,000 as of December 31, 2007, including addi-
tional interest due to late required installments dur-
ing 2007. The valuation interest rate for the 2007
plan year is 7.5%.

(ii) In accordance with paragraph (c)(2) of this
section, the accumulated funding deficiency under
section 412 as of December 31, 2007 is considered
an unpaid minimum required contribution until it is
corrected. Pursuant to paragraph (d)(2)(ii) of this
section, the amount needed to correct that accumu-
lated funding deficiency is $100,000 plus interest at
the valuation interest rate of 7.5% for the period
between December 31, 2007 and the date of payment
of the contribution.

(iii) The funding shortfall as of January 1, 2008
is calculated as the difference between the funding
target and the value of assets as of that date. The
assets are not adjusted by the amount of the accu-
mulated funding deficiency. The fact that the contri-
bution was not made for the 2007 plan year means
that the January 1, 2008 funding shortfall is larger
than it would have been otherwise.

Example 4. (i) The facts are the same as in
Example 3. The minimum required contribution for
the 2008 plan year is $125,000, but the plan sponsor
does not make any required contributions for 2008.

(ii) The total unpaid minimum required contri-
bution as of December 31, 2008 is the sum of the
$100,000 accumulated funding deficiency under sec-
tion 412 from 2007 and the $125,000 unpaid mini-
mum required contribution for 2008, or $225,000.
The section 4971(a) excise tax applies to the aggre-
gate unpaid minimum required contributions for all
plan years that remain unpaid as of the end of 2008.
In this case, there is an unpaid minimum required
contribution of $100,000 for the 2007 plan year and
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an unpaid minimum required contribution of
$125,000 for the 2008 plan year. The section 4971(a)
excise tax is 10% of the aggregate of those unpaid
amounts, $22,500.

Example 5. (i) The facts are the same as in
Example 4, except that the plan sponsor makes a
contribution of $150,000 on December 31, 2008. No
additional contributions are paid through September
15, 2009. Required installments of $25,000 each are
due April 15, 2008, July 15, 2008, October 15, 2008,
and January 15, 2009. Plan B’s effective interest rate
for the 2008 plan year is 5.75%.

(ii) In accordance with paragraph (c)(2) of this
section, the accumulated funding deficiency under
section 412 as of December 31, 2007 is treated as an
unpaid minimum required contribution until it is
corrected.

(iii) The December 31, 2008 contribution is first
applied to the 2007 accumulated funding deficiency
under section 412 that is treated as an unpaid mini-
mum required contribution. Accordingly, the amount
needed to correct the 2007 unpaid required minimum
contribution ($100,000 multiplied by 1.075, or
$107,500) is applied to eliminate this unpaid mini-
mum required contribution for the 2007 plan year.

(iv) The remaining $42,500 December 31, 2008
contribution ($150,000 minus $107,500) is then ap-
plied to the 2008 minimum required contribution.
This amount is first allocated to the required install-
ment due April 15, 2008. In accordance with
§ 1.430(j)—1(b)(4)(ii) of this chapter, the adjustment
for interest on late required installments is increased
by 5 percentage points for the period of underpay-
ment. Therefore, $25,000 of the remaining Decem-
ber 31, 2008 contribution is discounted using an
interest rate of 10.75% for the 8%-month period
between the payment date of December 31, 2008 and
the required installment due date of April 15, 2008,
and at the 5.75% effective interest rate for the 3%
months between April 15, 2008 and January 1, 2008.
This portion of the December 31, 2008 contribution
results in an adjusted amount of $22,880 (that is,
$25,000 + 1.1075%512 + 1.0575%°12) as of Jan-
uary 1, 2008.

(v) The remaining December 31, 2008 contribu-
tion is then applied to the required installment due
July 15, 2008. The $17,500 balance of the December
31, 2008 contribution ($150,000 minus $107,500
minus $25,000) is paid after the due date for the
second required installment. Accordingly, the re-
maining $17,500 contribution is adjusted using an
interest rate of 10.75% for the 5%-month period
between the payment date of December 31, 2008 and
the required installment due date of July 15, 2008,
and at the 5.75% effective interest rate for the 6%
months between July 15, 2008 and January 1, 2008.
This portion of the December 31, 2008 contribution
results in an adjusted amount of $16,202 (that is,
$17,500 =+ 1.1075%%12 + 1.0575©%1?) as of Jan-
uary 1, 2008.

(vi) The remaining unpaid minimum required
contribution for 2008 is $125,000 minus the interest-
adjusted amounts of $22,880 and $16,202 applied
towards the 2008 minimum required contribution as
determined in paragraphs (iv) and (v) of this Exam-
ple 5. This results in an unpaid minimum required
contribution of $85,918 for 2008. The section
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4971(a) excise tax is 10% of the unpaid minimum
required contribution, or $8,592.

Example 6. (i) Plan C, a single-employer defined
benefit plan, has a calendar year plan year and a
January 1 valuation date, and has no funding stan-
dard carryover balance or prefunding balance as of
January 1, 2008. Plan C’s sponsor has a calendar
taxable year. The minimum required contributions
for Plan C are $100,000 for the 2008 plan year,
$110,000 for the 2009 plan year, $125,000 for the
2010 plan year, and $135,000 for the 2011 plan year.
No contributions for these plan years are made until
September 15, 2012, at which time the plan sponsor
contributes $273,000 (which is exactly enough to
correct the unpaid minimum required contributions
for the 2008 and 2009 plan years).

(ii) The excise tax under section 4971(a) for the
2008 taxable year is 10% of the aggregate unpaid
minimum required contributions for all plan years
remaining unpaid as of the end of any plan year
ending within the 2008 taxable year. Accordingly,
the excise tax for the 2008 taxable year is $10,000
(that is, 10% of $100,000). The excise tax for the
2009 taxable year is $21,000 (that is, 10% of the sum
of $100,000 and $110,000) and the excise tax for the
2010 taxable year is $33,500 (that is, 10% of the sum
of $100,000, $110,000, and $125,000).

(iii) The contribution made on September 15,
2012 is applied to correct the unpaid minimum re-
quired contributions for the 2008 and 2009 plan
years by the deadline for making contributions for
the 2011 plan year. Therefore, the excise tax under
section 4971(a) for the 2011 taxable year is based
only on the remaining unpaid minimum required
contributions for the 2010 and 2011 plan years, or
$26,000 (that is, 10% of the sum of $125,000 and
$135,000).

(iv) The plan sponsor may also be required to
pay an excise tax of 100% under section 4971(b), if
the unpaid minimum required contributions are not
corrected by the end of the taxable period.

(h) Effective/applicability dates and
transition rules—(1) Statutory effective
date—(1) In general. In general, the
amendments made to section 4971 by sec-
tion 114 of the Pension Protection Act of
2006, Public Law 109-280, 120 Stat. 780
(2006), as amended (PPA ’06), apply to
taxable years beginning on or after Janu-
ary 1, 2008, but only with respect to a plan
year that—

(A) Begins on or after January 1, 2008;
and

(B) Ends with or within any such tax-
able year.

(ii) Plans with delayed PPA 06 effec-
tive dates. In the case of a plan for which
the effective date of section 430 for pur-
poses of determining the minimum re-
quired contribution is delayed in accor-
dance with sections 104 through 106 of
PPA ‘06, the amendments made to section
4971 by section 114 of PPA ‘06 apply to

taxable years beginning on or after Janu-
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ary 1, 2008, but only with respect to a plan
year—

(A) To which section 430 applies to
determine the minimum required contri-
bution of the plan; and

(B) That ends with or within any such
taxable year.

(2) Effective date of regulations. This
section is effective for taxable years be-
ginning on or after the statutory effective
date described in paragraph (h)(1) of this
section, but in no event does this section
apply to taxable years ending before April
15, 2008.

(3) Pre-effective plan year. For pur-
poses of this section, the pre-effective
plan year for a plan is the plan year de-
scribed in § 1.430(a)—1(h)(5) of this chap-
ter. Thus, except for plans with a delayed
effective date under paragraph (h)(1)(ii)
of this section, the pre-effective plan year
for a plan is the last plan year beginning
before January 1, 2008.

John Dalrymple,
Deputy Commissioner for
Services and Enforcement.

Approved: July 17, 2015.

Mark J. Mazur,

Assistant Secretary of the

Treasury (Tax Policy).

(Filed by the Office of the Federal Register on September 8,

2015, 8:45 a.m., and published in the issue of the Federal
Register for September 9, 2015, 80 F.R. 54374)

26 CFR 1.988-5

DEPARTMENT OF THE
TREASURY

Internal Revenue Service
26 CFR Part 1

T.D. 9736

Integrated Hedging
Transactions of Qualifying
Debt

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal
of temporary regulations

SUMMARY: This document contains fi-
nal regulations that address certain inte-
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grated transactions that involve a foreign
currency denominated debt instrument
and multiple associated hedging transac-
tions. The regulations provide that if a
taxpayer has identified multiple hedges as
being part of a qualified hedging transac-
tion, and the taxpayer has terminated at
least one but less than all of the hedges
(including a portion of one or more of the
hedges), the taxpayer must treat the re-
maining hedges as having been sold for
fair market value on the date of disposi-
tion of the terminated hedge.

DATES: Effective Date. These regula-
tions are effective on September 8, 2015.

Applicability Date. These regulations
apply to leg-outs within the meaning of
§ 1.988-5(a)(6)(i1) that occur on or after
September 6, 2012.

FOR FURTHER INFORMATION
CONTACT: Sheila Ramaswamy, at (202)
317-6938 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On September 5, 2012, the Treasury
Department and the IRS issued temporary
regulations (TD 9598) (the “Temporary
Regulations”) that revised the legging out
rules of § 1.988-5(a)(6)(ii) applicable to
hedging transactions under section
988(d). No public hearing was requested
or held. One comment was received,
which is available at www.regulations.gov
or upon request. After consideration of the
comment, the Temporary Regulations are
adopted as final regulations without sub-
stantive change. The Temporary Regula-
tions are removed.

Summary of Comments and
Explanation of Revisions

The only comment received on the
Temporary Regulations suggested that the
promulgation of the Temporary Regula-
tions was unnecessary because the prior
regulations did not support the taxpayer
reporting position that the Temporary
Regulations were designed to prevent.
The comment considered the taxpayer po-
sition addressed in the Temporary Regu-
lations to be inconsistent with both the
purposes of section 988(d) and the eco-
nomic substance of the transaction. Al-
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though the comment finds the Temporary
Regulations ultimately unnecessary, it ac-
knowledges that the section 988 hedging
rules are a complicated area of law and
that the prior regulations could be im-
proved to provide greater certainty to tax-
payers. The Treasury Department and the
IRS have determined that the Temporary
Regulations are useful in clarifying the
section 988(d) integration rules — as well
as in preventing unintended approaches to
legging out under those rules — and thus
should be adopted as final.

The comment recommended that the
Treasury Department and the IRS con-
sider aligning the hedge integration re-
gime under section 988 with the approach
taken in regulations under section 1275 on
the basis that the section 1275 approach is
more consistent with economic reality.
The § 1.1275-6 regulations generally al-
low the integration of a qualifying debt
instrument with a hedge or combination of
hedges if the combined cash flows of the
components are substantially equivalent
to the cash flows on a fixed or variable
rate debt instrument. However, a financial
instrument that hedges currency risk can-
not be integrated as a § 1.1275—6 hedge.
See § 1.1275-6(b)(2). Under the legging
out rules of § 1.1275-6, a taxpayer that
legs out of an integrated transaction is
treated as terminating the synthetic debt
instrument for its fair market value and
recognizing any gain or loss. If the tax-
payer remains liable on the qualifying
debt instrument after the leg-out, adjust-
ments are made to reflect any difference
between the fair market value of the qual-
ifying debt instrument and its adjusted
issue price. If the taxpayer remains a party
to the § 1.1275-6 hedge, the hedge is
treated as entered into at its fair market
value. By contrast, subject to § 1.988—
5T(a)(6)(ii)(F), the legging out rules under
§ 1.988-5 treat a taxpayer that legs out of
a synthetic debt instrument under section
988 as having disposed of any remaining
hedges, and those hedges cannot be part of
a qualified hedging transaction for any
period after the leg-out date.

The Treasury Department and the IRS
have determined that achieving greater
alignment between the hedge integration
regimes under sections 988 and 1275 is
beyond the scope of this project and un-
necessary to achieve the purpose of the
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Temporary Regulations. The limited pur-
pose of the Temporary Regulations was to
clarify the application of the legging out
rules under § 1.988-5 to a particular fact
pattern rather than to undertake a more
general revision of those rules. When
some of the hedge components of a qual-
ified hedging transaction are disposed of
on a leg-out date, deeming a disposition of
all remaining components is sufficient to
achieve a clear reflection of income. Con-
tinuing to treat the remaining components
as integrated, as under the rule of
§ 1.1275-6, would represent a departure
from the approach taken in the original
§ 1.988-5 regulations. Nonetheless, the
Treasury Department and the IRS will
continue to consider whether the hedge
integration regimes under sections 988
and 1275 should be modified and brought
into closer conformity.

As further support for the recommen-
dation to achieve better alignment be-
tween §§ 1.988-5 and 1.1275-6, the
comment also suggested that the provision
in § 1.988-5T(a)(6)(ii)(F) of the Tempo-
rary Regulations, which was also included
in the prior final regulations, would be
unnecessary if the regulations were mod-
ified to conform to § 1.1275-6. Under
§ 1.988-5T(a)(6)(ii)(F), if a taxpayer legs
out of a qualified hedging transaction and
realizes a gain with respect to the debt
instrument or hedge that is disposed of or
otherwise terminated, then the taxpayer is
not treated as legging out if during the
period beginning 30 days before the leg-
out date and ending 30 days after that date
the taxpayer enters into another transac-
tion that, taken together with any remain-
ing components of the hedge, hedges at
least 50 percent of the remaining currency
flow with respect to the qualifying debt
instrument that was part of the qualified
hedging transaction. Section 1.988-—
5T(a)(6)(ii)(F) also provides a similar rule
where a taxpayer has a qualified hedging
transaction comprised of multiple compo-
nents. In such a case, the taxpayer will not
be treated as legging out of the qualified
hedging transaction if the taxpayer termi-
nates all or a part of one or more of the
components and realizes a net gain with
respect to the terminated component,
components, or portions thereof, provided
that the remaining components of the
hedge by themselves hedge at least 50
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percent of the remaining currency flow
with respect to the qualifying debt instru-
ment that was part of the qualified hedg-
ing transaction.

The comment suggests that this provi-
sion of the section 988 hedging rules is
unnecessarily complex, as well as incom-
plete because it does not cover situations
in which, upon legging out, a taxpayer
recognizes a loss on the debt instrument or
hedge that is disposed of or otherwise
terminated. However, as stated in this pre-
amble, in issuing the Temporary Regula-
tions, the Treasury Department and the
IRS only sought to clarify the application
of the section 988 hedging rules to a par-
ticular fact pattern and did not seek to
undertake a more general revision of those
rules. Accordingly, the Treasury Depart-
ment and the IRS have determined that
modifications to § 1.988-5T(a)(6)(ii)(F)
are beyond the scope of this guidance
project. However, the Treasury Depart-
ment and the IRS will continue to con-
sider whether any modifications to the
rule are necessary or appropriate.

Finally, the comment also recom-
mended that, even if the final regulations
do not adopt the recommendation to align
with the approach taken in § 1.1275-6,
the Temporary Regulations should be
modified to provide that, when an issuer
of a qualifying debt instrument legs out
but continues to be the obligor on the
qualifying debt instrument, the issuer
should be deemed to repurchase and reis-
sue the debt instrument for its then fair
market value. The Temporary Regulations
instead provide that, in such a case, the
debt instrument is “treated as sold for its
fair market value.” The comment notes
that the sale of a debt instrument has no
tax consequences for the issuer of the in-
strument. The Treasury Department and
the IRS agree that this aspect of the Tem-
porary Regulations should be modified
and, for the sake of consistency, these
final regulations adopt the phrasing
“treated as sold or otherwise terminated
by the taxpayer for its fair market value,”
which is used in § 1.988-5(a)(6)(i)(C)
(regarding legging in).

The final regulations also update the
dates in two existing examples, to be con-
sistent with the applicability date of the
revised legging out rules. Additionally,
the final regulations reflect minor wording
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changes to the Temporary Regulations for
purposes of improving clarity. The Trea-
sury Department and the IRS do not in-
tend these changes to be interpreted as
substantive changes to the Temporary
Regulations.

Special Analyses

Certain IRS regulations, including this
one, are exempt from the requirements of
Executive Order 12866, as supplemented
and reaffirmed by Executive Order 13563.
Therefore, a regulatory impact assessment
is not required. It has also been deter-
mined that section 553(b) of the Admin-
istrative Procedure Act (5 U.S.C. chapter
5) does not apply to these regulations. It is
hereby certified that these regulations will
not have a significant impact on a substan-
tial number of small entities. This certifi-
cation is based upon the fact that these
regulations merely clarify an existing
standard and do not impose a collection of
information on small entities. Accord-
ingly, a Regulatory Flexibility Analysis
under the Regulatory Flexibility Act (5
U.S.C. chapter 6) is not required. Pursuant
to section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding this regulation was submitted to
the Chief Counsel for Advocacy of the
Small Business Administration for com-
ment on its impact on small business.

Drafting Information

The principal author of these regula-
tions is Sheila Ramaswamy, Office of As-
sociate Chief Counsel (International).
However, other personnel from the IRS
and the Treasury Department participated

in their development.
%ok o ok ok

Adoptions of Amendment to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805* * *

Par. 2. Section 1.988-5 is amended by:

1. Revising paragraph (a)(6)(ii).
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2. Adding Example 11 to paragraph
(@)(9)(@v).

3. Revising paragraph (a)(10)(iv).

The revisions and addition read as fol-
lows:

§ 1.988-5 Section 988(d) hedging
transactions.

(a)* * *

(6) * * *

(i1) Legging out. With respect to a qual-
ifying debt instrument and hedge that are
properly identified as a qualified hedging
transaction, “legging out” of integrated
treatment under this paragraph (a) means
that the taxpayer disposes of or otherwise
terminates all or any portion of the qual-
ifying debt instrument or the hedge before
maturity of the qualified hedging transac-
tion. For purposes of the preceding sen-
tence, if the taxpayer changes a material
term of the qualifying debt instrument (for
example, exercises an option to change
the interest rate or index, or the maturity
date) or the hedge (for example, changes
the interest or exchange rates underlying
the hedge, or the expiration date) before
maturity of the qualified hedging transac-
tion, the taxpayer will be deemed to have
disposed of or otherwise terminated all or
any portion of the qualifying debt instru-
ment or the hedge, as applicable. A tax-
payer that disposes of or terminates a
qualified hedging transaction (that is, dis-
poses of or terminates both the qualifying
debt instrument and the hedge in their
entirety on the same day) is considered to
have disposed of or otherwise terminated
the synthetic debt instrument rather than
legging out. See paragraph (a)(9)(iv) of
this section, Example 10 for an illustration
of this rule. If a taxpayer legs out of inte-
grated treatment, the following rules ap-
ply:

(A) The transaction will be treated as a
qualified hedging transaction during the
time the requirements of this paragraph
(a) were satisfied.

(B) If all of the instruments comprising
the hedge (each such instrument, a com-
ponent) are disposed of or otherwise ter-
minated, the qualifying debt instrument is
treated as sold or otherwise terminated by
the taxpayer for its fair market value on
the date the hedge is disposed of or oth-
erwise terminated (the leg-out date), and
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any gain or loss (including gain or loss
resulting from factors other than move-
ments in exchange rates) from the identi-
fication date to the leg-out date is realized
and recognized on the leg-out date. The
spot rate on the leg-out date is used to
determine exchange gain or loss on the
debt instrument for the period beginning
on the leg-out date and ending on the date
such instrument matures or is disposed of
or otherwise terminated. Proper adjust-
ment must be made to reflect any gain or
loss taken into account. The netting rule of
§ 1.988-2(b)(8) applies. See paragraph
(a)(9)(iv) of this section, Example 4 and
Example 5 for an illustration of this rule.

(C) If a hedge has more than one com-
ponent (and such components have been
properly identified as being part of the
qualified hedging transaction) and at least
one but not all of the components that
comprise the hedge has been disposed of
or otherwise terminated, or if part of any
component of the hedge has been termi-
nated (whether a hedge consists of a sin-
gle or multiple components), the date such
component (or part thereof) is disposed of
or terminated is considered the leg-out
date and the qualifying debt instrument is
treated as sold or otherwise terminated by
the taxpayer for its fair market value in
accordance with the rules of paragraph
(a)(6)(i1)(B) of this section on such leg-
out date. In addition, all of the remaining
components (or parts thereof) that have
not been disposed of or otherwise termi-
nated are treated as sold by the taxpayer
for their fair market value on the leg-out
date, and any gain or loss from the iden-
tification date to the leg-out date is real-
ized and recognized on the leg-out date.
To the extent relevant, the spot rate on the
leg-out date is used to determine exchange
gain or loss on the remaining components
(or parts thereof) for the period beginning
on the leg-out date and ending on the date
such components (or parts thereof) are
disposed of or otherwise terminated. See
paragraph (a)(9)(iv) of this section, Exam-
ple 11 for an illustration of this rule.

(D) If the qualifying debt instrument is
disposed of or otherwise terminated in
whole or in part, the date of such dispo-
sition or termination is considered the leg-
out date. Accordingly, the hedge (includ-
ing all components making up the hedge
in their entirety) that is part of the quali-

404

fied hedging transaction is treated as sold
by the taxpayer for its fair market value on
the leg-out date, and any gain or loss from
the identification date to the leg-out date is
realized and recognized on the leg-out
date. To the extent relevant, the spot rate
on the leg-out date is used to determine
exchange gain or loss on the hedge (in-
cluding all components thereof) for the
period beginning on the leg-out date and
ending on the date such hedge is disposed
of or otherwise terminated.

(E) Except as provided in paragraph
(a)(8)(iii) of this section (regarding iden-
tification by the Commissioner), the part
of the qualified hedging transaction that
has not been disposed of or otherwise
terminated (that is, the remaining debt in-
strument in its entirety even if partially
hedged, or the remaining components of
the hedge) cannot be part of a qualified
hedging transaction for any period after
the leg-out date.

(F) If a taxpayer legs out of a qualified
hedging transaction and realizes a net gain
with respect to the debt instrument that is
disposed of or otherwise terminated, then
paragraph (a)(6)(ii)(B), (C), and (D) of
this section, as appropriate, will not apply
if during the period beginning 30 days
before the leg-out date and ending 30 days
after that date the taxpayer enters into
another transaction that, taken together
with any remaining components of the
hedge, hedges at least 50 percent of the
remaining currency flow with respect to
the qualifying debt instrument that was
part of the qualified hedging transaction
or, if appropriate, an equivalent amount
under the hedge (or any remaining com-
ponents thereof) that was part of the qual-
ified hedging transaction. Similarly, in a
case in which a hedge has multiple com-
ponents that are part of a qualified hedg-
ing transaction, if the taxpayer legs out of
a qualified hedging transaction by termi-
nating one such component or a part of
one or more such components and realizes
a net gain with respect to the terminated
component, components, or portions
thereof, then paragraphs (a)(6)(ii)(B), (C),
and (D) of this section, as appropriate,
will not apply if the remaining compo-
nents of the hedge (including parts
thereof) by themselves hedge at least 50
percent of the remaining currency flow
with respect to the qualifying debt instru-
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ment that was part of the qualified hedg-
ing transaction. See paragraph (a)(9)(iv)
of this section, Example 11 for an illustra-

tion of this rule.
ko ok ok sk ok

(IV) K sk ok

Example 11. (i) K is a domestic corporation with
the U.S. dollar as its functional currency. On January
1, 2013, K borrows 100 British pounds (£) for two
years at a 10% rate of interest payable on December
31 of each year with no principal payment due until
maturity on December 31, 2014. Assume that the
spot rate on January 1, 2013, is £1=$1. On the same
date, K enters into two swap contracts with an un-
related counterparty that economically results in the
transformation of the fixed rate £100 borrowing to a
floating rate dollar borrowing. The terms of the
swaps are as follows:

(A) Swap #I, Currency swap. On January 1,
2013, K will exchange £100 for $100.

(1) On December 31 of both 2013 and 2014, K
will exchange $8 for £10;

(2) On December 31, 2014, K will exchange
$100 for £100.

(B) Swap #2, Interest rate swap. On December
31 of both 2013 and 2014, K will pay LIBOR times
a notional principal amount of $100 and will receive
8% times the same $100 notional principal amount.

(ii) Assume that K properly identifies the pound
borrowing and the swap contracts as a qualified
hedging transaction as provided in paragraph
(a)(8)(i) of this section and that the other relevant

requirements of paragraph (a) of this section are
satisfied.

(iii) On January 1, 2014, the spot exchange rate
is £1=9$2; the U.S. dollar LIBOR rate of interest is
9%; the market value of K’s note in pounds has not
changed; and K terminates swap #2. Because interest
rates have increased from 8% to 9%, K will incur a
loss of ($.92) (the present value of the ($1) differ-
ence between the 8% and 9% interest payments
discounted at the current interest rate of 9%) with
respect to the termination of such swap on January 1,
2014. Pursuant to paragraph (a)(6)(ii)(C) of this sec-
tion, K must treat swap #1 as having been sold for its
fair market value on the leg-out date, which is the
date swap #2 is terminated. K must realize and
recognize gain of $100.92 (the present value of £110
discounted in pounds to equal £100 x $2 ($200) less
the present value of $108 ($99.08)). The loss inher-
ent in the pound borrowing from January 1, 2013 to
January 1, 2014 is realized and recognized on Janu-
ary 1, 2014. Such loss is exchange loss in the amount
of $100 (the present value of £110 that was to be
paid at the end of the year discounted at pound
interest rates to equal £100 times the change in
exchange rates: (£100 x $1, the spot rate on January
1, 2013) — (£100 x $2, the spot rate on January 1,
2014)). Pursuant to paragraph (a)(6)(ii)(E) of this
section, except as provided in paragraph (a)(8)(iii) of
this section (regarding identification by the Commis-
sioner), the pound borrowing and currency swap
cannot be part of a qualified hedging transaction for
any period after the leg-out date.

(iv) Assume the facts are the same as in para-
graph (iii) of this Example except that on January 1,
2014, the U.S. dollar LIBOR rate of interest is 7%
rather than 9%. When K terminates swap #2, K will

realize gain of $0.93 (the present value of the ($1)
difference between the 8% and 7% interest payments
discounted at the current interest rate of 7%) re-
ceived with respect to the termination on January 1,
2014. Fifty percent or more of the remaining pound
cash flow of the pound borrowing remains hedged
after the termination of swap #2. Accordingly, under
paragraph (a)(6)(ii)(F) of this section, paragraphs
(a)(6)(i1)(B) and (C) of this section do not apply, and
the gain on swap #1 and the loss on the qualifying
debt instrument are not taken into account. Thus, K
will

include in income $0.93 realized from
the termination of swap #2.

(10) * * *

(iv) Effective/applicability dates for legging in
and legging out rules. (A) The rules of paragraph
(a)(6)(i) of this section are effective for qualified
hedging transactions that are legged into after March
17, 1992.

(B) The rules of paragraph (a)(6)(ii)
and Example 11 of paragraph (a)(9)(iv) of
this section apply to leg-outs that occur on
or after September 6, 2012.

kosk ok sk ok

§ 1.988-5 [Amended]

Par. 3. For each section listed in the
table, remove the language in the “Re-
move” column and add in its place the
language in the “Add” column as set forth
below:

Section
§ 1.988-5(a)(9)(iv), Example
4, paragraph (i), second, third
and fourth sentences
§ 1.988-5(a)(9)(iv), Example
4, paragraph (i), table
§ 1.988-5(a)(9)(iv), Example
4, paragraph (i), table
§ 1.988-5(a)(9)(iv), Example
4, paragraph (i), table
§ 1.988-5(a)(9)(iv), Example
4, paragraph (iii)(B)
§ 1.988-5(a)(9)(iv), Example
4, paragraph (iii)(B)
§ 1.988-5(a)(9)(iv), Example
4, paragraph (iii)(B)
§ 1.988-5(a)(9)(iv), Example
4, paragraph (iii)(D), second
sentence
§ 1.988-5(a)(9)(iv), Example
4, paragraph (iv), first, second,
fourth, fifth, and sixth
sentences

Remove
January 1, 1990
December 31, 1990
December 31, 1991
December 31, 1992
1990
1991
1992

1992

January 1, 1991

Add

January 1, 2013
December 31, 2013
December 31, 2014
December 31, 2015
2013

2014

2015

2015

January 1, 2014
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Section
§ 1.988-5(a)(9)(iv), Example
4, paragraph (iv), first, fourth,
and fifth sentences
§ 1.988-5(a)(9)(iv), Example
4, paragraph (iv), third sen-
tence
§ 1.988-5(a)(9)(iv), Example
4, paragraph (iv), sixth and
seventh sentences
§ 1.988-5(a)(9)(iv), Example
5, paragraph (i), second,
fourth, and fifth sentences
§ 1.988-5(a)(9)(iv), Example
5, paragraph (i), table
§ 1.988-5(a)(9)(iv), Example
5, paragraph (i), table
§ 1.988-5(a)(9)(iv), Example
5, paragraph (i), table
§ 1.988-5(a)(9)(iv), Example
5, paragraph (ii), second and
third sentences
§ 1.988-5(a)(9)(iv), Example
5, paragraph (ii), second sen-
tence
§ 1.988-5(a)(9)(iv), Example
5, paragraph (ii), third sentence
§ 1.988-5(a)(9)(iv), Example
5, paragraph (ii), third sentence
§ 1.988-5(a)(9)(iv), Example
5, paragraph (ii), third sentence
§ 1.988-5(a)(9)(iv), Example
5, paragraph (ii), third sentence
§ 1.988-5(a)(9)(iv), Example
5, paragraph (iii), second sen-
tence
§ 1.988-5(a)(9)(iv), Example
5, paragraph (iii), second sen-
tence
§ 1.988-5(a)(9)(iv), Example
5, paragraph (iii)(B)
§ 1.988-5(a)(9)(iv), Example
5, paragraph (iii)(B)
§ 1.988-5(a)(9)(iv), Example
5, paragraph (iii)(B)
§ 1.988-5(a)(9)(iv), Example
5, paragraph (iii)(C), first sen-
tence
§ 1.988-5(a)(9)(iv), Example
5, paragraph (iii)(C), first sen-
tence
§ 1.988-5(a)(9)(iv), Example
5, paragraph (iii)(C), first sen-
tence

Remove
January 1, 1990

1990

December 31, 1992

January 1, 1990

December 31, 1990
December 31, 1991
December 31, 1992

January 1, 1991

January 1, 1990

December 31, 1991
December 31, 1992
1991
1992

January 1, 1990

January 1, 1991

1990
1991
1992

1990

1991

1992

Add
January 1, 2013

2013

December 31, 2015

January 1, 2013

December 31, 2013
December 31, 2014
December 31, 2015

January 1, 2014

January 1, 2013

December 31, 2014
December 31, 2015
2014
2015

January 1, 2013

January 1, 2014

2013
2014
2015

2013

2014

2015

September 28, 2015

406

Bulletin No. 2015-39




Section
§ 1.988-5(a)(9)(iv), Example
5, paragraph (iii)(D), second
sentence
§ 1.988-5(a)(9)(iv), Example
5, paragraph (iv), first, second,
third, and sixth sentences
§ 1.988-5(a)(9)(iv), Example
5, paragraph (iv), fourth sen-
tence

Remove
1990

January 1, 1991

1990

Add
2013

January 1, 2014

2013

§ 1.988-5T [Removed]
Par. 4. Section 1.988-5T is removed.

John Dalrymple,
Deputy Commissioner for
Services and Enforcement.

Bulletin No. 2015-39

Approved: August 25, 2015.

Mark J. Mazur,
Assistant Secretary of
the Treasury (Tax Policy).

(Filed by the Office of the Federal Register on September 3,
2015, 4:15 p.m., and published in the issue of the Federal
Register for September 8, 2015, 80 F.R. 53732)
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Part lll. Administrative, Procedural, and Miscellaneous

Update for Weighted
Average Interest Rates,
Yield Curves, and Segment
Rates

Notice 2015-61

This notice provides guidance on the
corporate bond monthly yield curve, the
corresponding spot segment rates used un-
der § 417(e)(3), and the 24-month average
segment rates under § 430(h)(2) of the
Internal Revenue Code. In addition, this
notice provides guidance as to the interest
rate on 30-year Treasury securities under
§ 417(e)(3)(A)(i)(II) as in effect for plan
years beginning before 2008 and the 30-
year Treasury weighted average rate un-
der § 431(c)(6)(E)(i)(D).

YIELD CURVE AND SEGMENT
RATES

Generally, except for certain plans un-
der sections 104 and 105 of the Pension
Protection Act of 2006 and CSEC plans
under § 414(y), § 430 of the Code speci-
fies the minimum funding requirements
that apply to single-employer plans pursu-
ant to § 412. Section 430(h)(2) specifies
the interest rates that must be used to

determine a plan’s target normal cost and
funding target. Under this provision, pres-
ent value is generally determined using
three 24-month average interest rates
(“segment rates”), each of which applies
to cash flows during specified periods. To
the extent provided under § 430(h)(2)(C)(iv),
these segment rates are adjusted by the
applicable percentage of the 25-year aver-
age segment rates for the period ending
September 30 of the year preceding the
calendar year in which the plan year be-
gins.! However, an election may be made
under § 430(h)(2)(D)(ii) to use the
monthly yield curve in place of the seg-
ment rates.

Notice 2007-81, 2007-44 I.R.B. 899,
provides guidelines for determining the
monthly corporate bond yield curve, and
the 24-month average corporate bond seg-
ment rates used to compute the target nor-
mal cost and the funding target. Consis-
tent with the methodology specified in
Notice 2007-81, the monthly corporate
bond yield curve derived from August
2015 data is in Table I at the end of this
notice. The spot first, second, and third
segment rates for the month of August 2015
are, respectively, 1.68, 4.05, and 4.98.

The 24-month average segment rates
determined wunder § 430(h)(2)(C)(1)
through (iii) must be adjusted pursuant to
§ 430(h)(2)(C)(iv) to be within the appli-
cable minimum and maximum percent-
ages of the corresponding 25-year average
segment rates. For plan years beginning
before 2018, the applicable minimum per-
centage is 90% and the applicable maxi-
mum percentage is 110%. The 25-year
average segment rates for plan years be-
ginning in 2014 and 2015 were published
in Notice 2013-58, 2013-40 I.LR.B. 294
and Notice 2014-50, 2014-40 I.R.B. 590,
respectively. For plan years beginning in
2016, based on the segment rates applica-
ble for October 1990 to September 2015,
the 25-year averages for the period ending
September 30, 2015, of the first, second,
and third segment rates are 4.92, 6.57, and
7.39 percent, respectively.

24-MONTH AVERAGE CORPORATE
BOND SEGMENT RATES

The three 24-month average corporate
bond segment rates applicable for Septem-
ber 2015 without adjustment for the 25-year
average segment rate limits are as follows:

Applicable
Month

September 2015

First Second
Segment Segment
1.34 4.03

Third
Segment

5.06

Based on § 430(h)(2)(C)(@iv), the 24-
month averages applicable for September
2015 adjusted to be within the applicable

minimum and maximum percentages of
the corresponding

25-year average segment rates, are as
follows:

Adjusted 24-Month Average
For Plan Segment Rates
Years
Beginning - - _
In Applicable First Second Third
Month Segment Segment Segment
2014 September 2015 4.99 6.32 6.99
2015 September 2015 4.72 6.11 6.81
2016 September 2015 4.43 591 6.65

"Pursuant to § 433(h)(3)(A), the 3" segment rate determined under § 430(h)(2)(C) is used to determine the current liability of a CSEC plan (which is used to calculate the minimum amount

of the full funding limitation under § 433(c)(7)(C)).

September 28, 2015

408

Bulletin No. 2015-39



30-YEAR TREASURY SECURITIES
INTEREST RATES

Generally for plan years beginning af-
ter 2007, § 431 specifies the minimum
funding requirements that apply to mul-
tiemployer plans pursuant to § 412. Sec-
tion 431(c)(6)(B) specifies a minimum
amount for the full-funding limitation de-
scribed in § 431(c)(6)(A), based on the
plan’s  current  liability. Section
431(c)(6)(E)(ii)(I) provides that the inter-
est rate used to calculate current liability

for this purpose must be no more than 5
percent above and no more than 10 per-
cent below the weighted average of the
rates of interest on 30-year Treasury se-
curities during the four-year period ending
on the last day before the beginning of the
plan year. Notice 88-73, 1988-2 C.B. 383,
provides guidelines for determining the
weighted average interest rate. The rate of
interest on

30-year Treasury securities for August
2015 is 2.86 percent. The Service deter-
mined this rate as the average of the daily

determinations of yield on the 30-year
Treasury bond maturing in May 2045 de-
termined each day through August 12,
2015 and the yield on the 30-year Trea-
sury bond maturing in August 2045 deter-
mined each day for the balance of the
month. For plan years beginning in the
month shown below, the weighted aver-
age of the rates of interest on 30-year
Treasury securities and the permissible
range of rate used to calculate current
liability are as follows:

For Plan Years %O—Year
Beginning in Wr;agshut?él Permissible Range
Month Year Average 90% to 105%
September 2015 3.15 2.84 3.31

MINIMUM PRESENT VALUE
SEGMENT RATES

In general, the applicable interest rates
under § 417(e)(3)(D) are segment rates

computed without regard to a 24-month
average. Notice 2007-81 provides guide-
lines for determining the minimum pres-
ent value segment rates. Pursuant to that
notice, the minimum present value seg-

ment rates determined for August 2015
are as follows:

First
Segment

1.68

Second
Segment

4.05

Third
Segment

4.98

DRAFTING INFORMATION

The principal author of this notice is
Tom Morgan of the Office of the Associ-
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ate Chief Counsel (Tax Exempt and Gov-
ernment Entities). However, other person-
nel from the IRS participated in the
development of this guidance. For further

409

information regarding this notice, contact
Mr. Morgan at 202-317-6391 or Tony
Montanaro at 202-317-8698 (not toll-free
numbers).
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Table I
Monthly Yield Curve for August 2015
Derived from August 2015 Data

Maturity Yield Maturity Yield Maturity Yield Maturity Yield Maturity Yield
0.5 0.55 20.5 4.70 40.5 5.01 60.5 5.12 80.5 5.18
1.0 0.87 21.0 4.72 41.0 5.02 61.0 5.13 81.0 5.18
1.5 1.17 21.5 4.73 41.5 5.02 61.5 5.13 81.5 5.18
2.0 1.43 22.0 4.75 42.0 5.03 62.0 5.13 82.0 5.18
2.5 1.66 22.5 4.76 42.5 5.03 62.5 5.13 82.5 5.18
3.0 1.87 23.0 4.77 43.0 5.03 63.0 5.13 83.0 5.18
35 2.05 23.5 4.78 43.5 5.04 63.5 5.13 83.5 5.18
4.0 2.22 24.0 4.79 44.0 5.04 64.0 5.14 84.0 5.19
4.5 2.39 24.5 4.80 44.5 5.04 64.5 5.14 84.5 5.19
5.0 2.55 25.0 4.81 45.0 5.05 65.0 5.14 85.0 5.19
5.5 2.70 25.5 4.82 45.5 5.05 65.5 5.14 85.5 5.19
6.0 2.86 26.0 4.83 46.0 5.05 66.0 5.14 86.0 5.19
6.5 3.00 26.5 4.84 46.5 5.06 66.5 5.14 86.5 5.19
7.0 3.14 27.0 4.85 47.0 5.06 67.0 5.15 87.0 5.19
7.5 3.28 27.5 4.86 47.5 5.06 67.5 5.15 87.5 5.19
8.0 3.40 28.0 4.87 48.0 5.07 68.0 5.15 88.0 5.19
8.5 3.52 28.5 4.88 48.5 5.07 68.5 5.15 88.5 5.19
9.0 3.64 29.0 4.88 49.0 5.07 69.0 5.15 89.0 5.19
9.5 3.74 29.5 4.89 49.5 5.07 69.5 5.15 89.5 5.20
10.0 3.84 30.0 4.90 50.0 5.08 70.0 5.15 90.0 5.20
10.5 3.93 30.5 491 50.5 5.08 70.5 5.15 90.5 5.20
11.0 4.01 31.0 491 51.0 5.08 71.0 5.16 91.0 5.20
11.5 4.09 31.5 4.92 51.5 5.08 71.5 5.16 91.5 5.20
12.0 4.16 32.0 493 52.0 5.09 72.0 5.16 92.0 5.20
12.5 4.22 32.5 4.93 52.5 5.09 72.5 5.16 92.5 5.20
13.0 4.28 33.0 4.94 53.0 5.09 73.0 5.16 93.0 5.20
13.5 4.33 335 4.95 53.5 5.09 73.5 5.16 93.5 5.20
14.0 4.37 34.0 4.95 54.0 5.10 74.0 5.16 94.0 5.20
14.5 4.42 34.5 4.96 54.5 5.10 74.5 5.17 94.5 5.20
15.0 4.45 35.0 4.96 55.0 5.10 75.0 5.17 95.0 5.20
15.5 4.49 35.5 4.97 55.5 5.10 75.5 5.17 95.5 5.20
16.0 4.52 36.0 4.97 56.0 5.11 76.0 5.17 96.0 5.21
16.5 4.55 36.5 4.98 56.5 5.11 76.5 5.17 96.5 5.21
17.0 4.57 37.0 4.98 57.0 5.11 77.0 5.17 97.0 5.21
17.5 4.60 37.5 4.99 57.5 5.11 77.5 5.17 97.5 5.21
18.0 4.62 38.0 4.99 58.0 5.11 78.0 5.17 98.0 5.21
18.5 4.64 38.5 5.00 58.5 5.12 78.5 5.17 98.5 5.21
19.0 4.66 39.0 5.00 59.0 5.12 79.0 5.18 99.0 5.21
19.5 4.67 39.5 5.01 59.5 5.12 79.5 5.18 99.5 5.21

20.0 4.69 40.0 5.01 60.0 5.12 80.0 5.18 100.0 5.21
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Investments Made for
Charitable Purposes

Notice 2015-62

SECTION 1. PURPOSE

This notice provides guidance on the
application of section 4944 of the Internal
Revenue Code (Code) to investments that
are made by private foundations for pur-
poses described in section 170(c)(2)(B),
but are not program-related investments
(PRIs) as defined in section 4944(c) and
the regulations thereunder.

SECTION 2. BACKGROUND

Section 4944(a)(1) imposes an excise
tax on a private foundation that invests
“any amount in such a manner as to jeop-
ardize the carrying out of any of its ex-
empt purposes.” In addition, section
4944(a)(2) imposes an excise tax on the
participation of any foundation manager
in the making of such an investment,
knowing that the investment will jeopar-
dize the carrying out of any of the foun-
dation’s exempt purposes.

Section 53.4944—-1(a)(2)(i) of the Ex-
cise Tax Regulations provides that an in-
vestment jeopardizes the carrying out of
the exempt purposes of a private founda-
tion if it is determined that the foundation
managers, in making such investment,
failed to exercise ordinary business care
and prudence (under the circumstances
prevailing at the time of making the in-
vestment) in providing for the long-term
and short-term financial needs of the foun-
dation to carry out its exempt purposes. In
the exercise of the requisite standard of
care and prudence the foundation manag-
ers may take into account the expected
return (including both income and appre-
ciation of capital), the risks of rising and
falling price levels, and the need for di-
versification within the investment portfo-
lio (for example, with respect to type of
security, type of industry, maturity of
company, degree of risk and potential for
return). Further, the determination of
whether an investment jeopardizes the
carrying out of the foundation’s exempt
purposes is made on an investment-by-
investment basis, in each case taking into
account the foundation’s entire portfolio.
Investments that are considered ‘“high
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risk” may be closely scrutinized to deter-
mine whether the foundation managers
have met the requisite standard of care.
However, once an investment has been
determined not to jeopardize the carrying
out of the foundation’s exempt purposes,
the investment will not later be considered
a jeopardizing investment, even if the
foundation subsequently realizes a loss as
a result of the investment.

Section 4944(c) provides an exception
for PRIs, which are defined as “invest-
ments, the primary purpose of which is to
accomplish one or more of the purposes
described in section 170(c)(2)(B), and no
significant purpose of which is the pro-
duction of income or the appreciation of
property.” Section 170(c)(2)(B) defines
the “charitable purposes” of organizations
(including private foundations) that are
eligible to receive contributions that are
deductible by the donor for federal in-
come tax purposes. The regulations under
section 4944 provide additional guidance
regarding what it means for purposes of
section 4944 for an investment to be made
primarily to accomplish one or more of
the purposes described in section
170(c)(2)(B) and whether a significant
purpose of the investment is the produc-
tion of income or the appreciation of prop-
erty.

Questions have arisen about whether
an investment made by a private founda-
tion that furthers its charitable purposes,
but is not a PRI because a significant
purpose of the investment is the produc-
tion of income or the appreciation of prop-
erty, is subject to tax under section 4944.

SECTION 3. DISCUSSION

Only a jeopardizing investment is sub-
ject to tax under section 4944. Under the
regulations, an investment made by a pri-
vate foundation will not be considered to
be a jeopardizing investment if, in making
the investment, the foundation managers
exercise ordinary business care and pru-
dence (under the circumstances prevailing
at the time the investment is made) in
providing for the long-term and short-
term financial needs of the foundation to
carry out its charitable purposes. Although
the regulations list some factors that man-
agers generally consider when making in-
vestment decisions, the regulations do not
provide an exhaustive list of facts and
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circumstances that may properly be con-
sidered. When exercising ordinary busi-
ness care and prudence in deciding
whether to make an investment, founda-
tion managers may consider all relevant
facts and circumstances, including the re-
lationship between a particular investment
and the foundation’s charitable purposes.
Foundation managers are not required to
select only investments that offer the
highest rates of return, the lowest risks, or
the greatest liquidity so long as the foun-
dation managers exercise the requisite or-
dinary business care and prudence under
the facts and circumstances prevailing at
the time of the investment in making in-
vestment decisions that support, and do
not jeopardize, the furtherance of the pri-
vate foundation’s charitable purposes. For
example, a private foundation will not be
subject to tax under section 4944 if foun-
dation managers who have exercised or-
dinary business care and prudence make
an investment that furthers the founda-
tion’s charitable purposes at an expected
rate of return that is less than what the
foundation might obtain from an invest-
ment that is unrelated to its charitable
purposes.

This standard is consistent with invest-
ment standards under state laws, which
generally provide for the consideration of
the charitable purposes of an organization
or certain factors, including an asset’s spe-
cial relationship or special value, if any, to
the charitable purposes of the organiza-
tion, in properly managing and investing
the organization’s investment assets. See,
e.g., Unif. Prudent Mgmt. of Institutional
Funds Act. §§ 3(a), 3(e)(1)(H) and accom-
panying comments, 7A pt. III U.L.A.
21-22 (Pocket Pt. 2015).

SECTION 4. DRAFTING
INFORMATION

The principal author of this notice is
Peter A. Holiat of the Office of the Asso-
ciate Chief Counsel (TEGE). For further
information regarding this notice contact
Mr. Holiat at 202-317-5800 (not a toll-
free number).

26 CFR 601.105: Examination of returns and claims
for refund, credit or abatement; determination of
correct tax liability

(Also Part I, Sections 851; 1.851-3, 1.851-5.).
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Rev. Proc. 2015-45

SECTION 1. PURPOSE

This revenue procedure describes con-
ditions under which the Internal Revenue
Service will treat a regulated investment
company (RIC) that invests in one or
more other RICs as satisfying the asset
diversification requirements of section
851(b)(3)(B) (the 25 percent tests) of the
Internal Revenue Code.

SECTION 2. BACKGROUND

.01 The 25 percent tests impose asset
diversification requirements applied at the
close of each quarter of a RIC’s taxable
year. These tests permit no more than 25
percent of the value of a RIC’s total assets
to be invested in (i) the securities (other
than Government securities or the securi-
ties of other RICs) of any one issuer; (ii)
the securities (other than the securities of
other RICs) of two or more issuers that the
RIC controls and that are determined, un-
der regulations prescribed by the Secre-
tary, to be engaged in the same or similar
trades or businesses or related trades or
businesses; or (iii) the securities of one or
more qualified publicly traded partner-
ships (as defined in section 851(h))
(QPTPs).

.02 Section 851(c) contains special
rules applicable to the 25 percent tests.
Under these rules, in ascertaining the
value of a RIC’s investment in the secu-
rities of an issuer for purposes of the 25
percent tests, the RIC must include its
proper proportion (as determined under
regulations prescribed by the Secretary) of
the investment in securities of that issuer
that are held by any other corporation that
is a member of the RIC’s controlled
group. Section 851(c)(3) defines a con-
trolled group as one or more chains of
corporations connected through stock
ownership with the RIC if 20 percent or
more of the total combined voting power
of all classes of stock entitled to vote of
each of the corporations (except the RIC)
is owned directly by one or more of the
other corporations, and the RIC owns di-
rectly 20 percent or more of the total
combined voting power of all classes of
stock entitled to vote of at least one of the
other corporations. The Treasury Depart-
ment and the Internal Revenue Service
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have issued final regulations designated as
§§1.851-3 and 1.851-5 of the Income Tax
Regulations to clarify the application of
the controlled group rules of section
851(c). See TD 9737, published in the
Federal Register on September 15, 2015.

.03 A Fund of Funds is a structure
composed of a RIC (Upper RIC) that in-
vests in stock (and possibly other securi-
ties) of one or more other RICs (Lower
RICs). The Upper RIC and Lower RICs
generally are members of the same fund
family. A Fund of Funds structure may be
used by an Upper RIC to allocate its in-
vestment exposure among the investment
exposures of one or more Lower RICs in
which it invests. For example, an Upper
RIC that is a target-date retirement fund
may invest in equity and bond funds based
on the investment timeline of the Upper
RIC’s investors, gradually moving a
greater percentage of the Upper RIC’s as-
sets out of equity funds and into bond
funds as the target retirement date of the
Upper RIC’s investors approaches.

.04 If an Upper RIC holds 20 percent
or more of the total combined voting
power of all classes of stock entitled to
vote of a Lower RIC or RICs within the
meaning of section 851(c)(3), the Upper
RIC and Lower RIC or RICs constitute a
chain of corporations connected through
stock ownership and are members of a
controlled group. Section 851(c)(1) and
§1.851-3 therefore require the Upper RIC
to include its proportionate share of the
assets of the Lower RIC or RICs in deter-
mining whether the Upper RIC satisfies
the 25 percent tests at the end of each of
its quarters.

.05 Section 851(d)(1) contains two re-
medial provisions, referred to as the “mar-
ket value exception” and the “30-day cure
provision,” which assist a RIC in avoiding
loss of RIC status due to a failure to
satisfy the asset diversification rules of
section 851(b)(3) and (c) as of the end of
a quarter.

.06 The market value exception under
section 851(d)(1) provides that a corpora-
tion that meets the requirements of section
851(b)(3) and (c) at the close of any quar-
ter shall not lose its status as a RIC be-
cause of a discrepancy during a subse-
quent quarter between the value of its
various investments and such require-
ments unless such discrepancy exists im-
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mediately after the acquisition of any se-
curity or other property and is wholly or
partly the result of such acquisition. This
provision ensures that fluctuations in mar-
ket values of securities alone will not
cause a RIC to fail its asset diversification
requirements and that a RIC may dispose
of its assets under certain circumstances
without endangering the RIC’s satisfac-
tion of these requirements. See §1.851-5,
Example 5.

.07 The 30-day cure provision under
section 851(d)(1) provides that, if a RIC
does not meet the requirements of section
851(b)(3) and (c) at the close of any quar-
ter by reason of a discrepancy that exists
immediately after the acquisition of any
security or other property and that is
wholly or partly the result of such acqui-
sition during such quarter, the RIC shall
not lose its status for such quarter if such
discrepancy is eliminated within 30 days
after the close of such quarter, and, in
such cases, the RIC shall be considered to
have met such requirements at the close of
such quarter. See also Rev. Rul. 69-134,
1969-1 C.B. 187 (stating that, for pur-
poses of applying the 30-day cure provi-
sion to eliminate a discrepancy, the value
of the securities disposed of shall be the
value on the last business day of the quar-
ter).

.08 An Upper RIC may have a quarter-
end date (quarterly testing date) that dif-
fers from that of one or more of the Lower
RICs in its controlled group. On the Upper
RIC’s quarterly testing date, such a Lower
RIC may hold assets that, if the Upper
RIC included its proportionate share of
the Lower RIC’s assets on the Upper
RIC’s quarterly testing date, that inclusion
might appear to cause the Upper RIC to
fail one or more of the 25 percent tests on
that date. The terms of the 30-day cure
provision and of the market value excep-
tion are both expressed with respect to a
RIC’s quarterly testing date. As a result,
inflexibly including an Upper RIC’s share
of a Lower RIC’s assets on a date that
differs from the Lower RIC’s testing date
might in some circumstances undermine
the protection conferred by these relief
provisions.

SECTION 3. SCOPE

.01 This revenue procedure applies to
an Upper RIC that directly holds 20 per-

Bulletin No. 2015-39



cent or more of the total combined voting
power of all classes of stock entitled to
vote of one or more Lower RICs.

.02 This revenue procedure does not
apply to any Upper RIC if a purpose of the
Fund of Funds structure is to enable the
Upper RIC to invest (directly or indirectly
through one or more members of the Up-
per RIC’s controlled group) in securities
of an issuer or category of issuers at levels
that would not be permissible if the 25
percent tests were applied without regard
to this revenue procedure. Thus, for ex-
ample, this revenue procedure would not
apply if direct or indirect transfers of as-
sets are made among controlled group
members (whether through contributions,
distributions, or otherwise), or controlled
group members otherwise acquire or
transfer assets, as part of a plan to enable
each RIC to satisfy the 25 percent tests on
its respective quarter-end date and to
maintain an aggregate level of investment
in an issuer or a category of issuers in
excess of that which would be permissible
if the 25 percent tests were applied with-
out regard to this revenue procedure.

SECTION 4. APPLICATION

.01 An Upper RIC will be treated as
satisfying the 25 percent tests for a quarter
provided that—

(1) The Upper RIC invests solely in
cash, cash items, Government securities,
and securities of one or more Lower RICs,
and each Lower RIC that is a member of
the Upper RIC’s controlled group, taking
into account the market value exception
and 30-day cure provision of section
851(d)(1), is treated as satisfying the 25
percent tests for each quarter that ends
during or concurrently with the quarter of
the Upper RIC; or

(2) The Upper RIC invests in cash,
cash items, Government securities, and
securities of one or more Lower RICs, and
other stocks and securities, and—

(a) Each Lower RIC that is a member
of the Upper RIC’s controlled group, tak-
ing into account the market value excep-
tion and 30-day cure provision of section
851(d)(1), satisfies the 25 percent tests for
each quarter that ends during or concur-
rently with the quarter of the Upper RIC;
and

(b) Disregarding the Upper RIC’s in-
vestments in the securities in each Lower
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RIC that is a member of the Upper RIC’s
controlled group and the Upper RIC’s
proportionate share of any securities held
by those Lower RICs, the Upper RIC sat-
isfies the 25 percent tests with respect to
the remainder of its assets.

.02 In determining whether a RIC
within a chain of corporations satisfies the
requirements of section 4.01 of this reve-
nue procedure, the 25 percent tests (taking
into account the market value exception
and 30-day cure provision of section
851(d)(1)), are applied—

(1) First, to a Lower RIC that is not
also an Upper RIC in the chain; and

(2) Next, successively up the chain to
each other Lower RIC in the chain; and

(3) Last, to the Upper RIC that is not
also a Lower RIC.

SECTION 5. EXAMPLES

.01 Example 1. RIC A has a quarterly testing date
of March 31. RIC A invests solely in cash, cash
items, Government securities, and shares of RIC B,
RIC C, RIC D, and RIC E. RIC B and RIC E are
members of RIC A’s controlled group. RIC A’s
Fund of Funds structure does not have a purpose of
enabling RIC A to invest (directly or indirectly
through one or more members of RIC A’s controlled
group) in securities of an issuer or category of issu-
ers at levels that would not be permissible if the 25
percent tests were applied without regard to this
revenue procedure. RIC A is an Upper RIC that is
described in section 3 of this revenue procedure. The
quarterly testing date for RIC B and RIC E is Feb-
ruary 28. On February 28, RIC B satisfies the 25
percent tests. RIC E, however, fails to satisfy one of
the 25 percent tests on February 28 due to its acqui-
sition during the quarter of some holdings in Corpo-
ration F. On March 15, which is within 30 days after
the close of the quarter ending February 28, RIC E
sells shares of Corporation F so that the discrepancy
between the value of its investments and the require-
ments of section 851(b)(3)(B) is eliminated. RIC E is
therefore considered to have met the 25 percent tests
at the close of the quarter ending February 28. Under
section 4.01(1) of this revenue procedure, RIC A is
treated as satisfying the 25 percent tests for its quar-
ter ending March 31. This is because each Lower
RIC that is a member of RIC A’s controlled group,
taking into account the market value exception and
30-day cure provision of section 851(d)(1), satisfies
the 25 percent tests for each quarter that ends during
or concurrently with the quarter of RIC A.

.02 Example 2. RIC S has a quarterly testing date
of June 30. RIC S invests 30 percent of its assets in
shares of RIC T, a member of its controlled group,
and the remaining 70 percent of its assets in other
stocks and securities. RIC S’s Fund of Funds struc-
ture does not have a purpose of enabling RIC S to
invest (directly or indirectly through one or more
members of RIC S’s controlled group) in securities
of an issuer or category of issuers at levels that
would not be permissible if the 25 percent tests were
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applied without regard to this revenue procedure.
RIC S is an Upper RIC described in section 3 of this
revenue procedure. The quarterly testing date for
RIC T is May 31. On May 31, RIC T fails to satisfy
one of the 25 percent tests due to its acquisition
during the quarter of some holdings in Corporation
U. On June 15, which is within 30 days after the
close of the quarter ending May 31, RIC T sells
shares of Corporation U so that the discrepancy
between the value of its investments and the require-
ments of section 851(b)(3)(B) is eliminated. RIC T is
therefore considered to have met the 25 percent tests
at the close of its quarter ending May 31. On June
30, disregarding RIC S’s investments in the stock
and securities of RIC T, RIC S satisfies the 25
percent tests with respect to the remainder of its
assets. Under section 4.01(2) of this revenue proce-
dure, RIC S is treated as satisfying the 25 percent
tests for its quarter ending June 30. This is because
RIC T, taking into account the market value excep-
tion and the 30-day cure provision of section
851(d)(1), satisfies the 25 percent tests for its quarter
that ends during or concurrently with the quarter of
RIC S, and, disregarding RIC S’s investments in the
stock and securities of RIC T, RIC S satisfies the 25
percent tests with respect to the remainder of its
assets.

.03 Example 3. RIC V has a quarterly testing date
of June 30. RIC V invests in shares of RIC W. RIC
W is a member of RIC V’s controlled group and has
a quarterly testing date of May 31. RIC V’s Fund of
Funds structure does not have a purpose of enabling
RIC V to invest (directly or indirectly through one or
more members of RIC V’s controlled group) in se-
curities of an issuer or category of issuers at levels
that would not be permissible if the 25 percent tests
were applied without regard to this revenue proce-
dure. RIC V is an Upper RIC described in section 3
of this revenue procedure. RIC W’s investment in
securities of one or more QPTPs increases in value
during the quarter ending May 31, with the result
that more than 25 percent of RIC W’s assets is
invested in securities of one or more QPTPs on May
31. Taking into account the market value exception
of section 851(d)(1), RIC W satisfies the 25 percent
tests for the quarter ending on May 31. During June,
RIC V acquires interests in one or more QPTPs. On
June 30, disregarding its investment in the securities
of RIC W, RIC V satisfies the 25 percent tests with
respect to the remainder of its assets, including its
interests in one or more QPTPs. Under section
4.01(2) of this revenue procedure, RIC V is treated
as satisfying the 25 percent tests for its quarter
ending June 30. This is because RIC W, taking into
account the market value exception of section
851(d)(1), satisfies the 25 percent tests for its quarter
that ends during or concurrently with the quarter of
RIC V, and disregarding RIC V’s investments in the
stock and securities of RIC W, RIC V satisfies the 25
percent tests with respect to the remainder of its
assets.

SECTION 6. EFFECTIVE DATE

This revenue procedure is effective for
quarters ending after September 14, 2015.
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SECTION 7. DRAFTING
INFORMATION

The principal authors of this revenue
procedure are Susan Thompson Baker and
Julanne Allen of the Office of Associate
Chief Counsel (Financial Institutions and
Products). For further information, con-
tact Ms. Baker at (202) 317-7053 or Ms.
Allen at (202) 317-6945 (not toll-free
number).

26 CFR 46.4374-1: Liability for tax.
(Also: 46.6011(a)-1)

Rev. Proc. 2015-46
.01 SECTION 1. PURPOSE

This revenue procedure updates Rev.
Proc. 2003-78, 2003-2 C.B. 1029, to cor-
rect the mailing address and contact num-
bers for a foreign insurer or reinsurer that
requests a closing agreement for an ex-
emption from the excise tax imposed by
section 4371, formalize certain require-
ments for obtaining a closing agreement,
and make corresponding changes to the
form closing agreements attached as Ap-
pendices A and B to Rev. Proc. 2003-78.

.01 SECTION 2. BACKGROUND

Section 3 of Rev. Proc. 2003-78 pro-
vides the procedures that a foreign insurer
or reinsurer (the “taxpayer””) must follow
to enter into a closing agreement for es-
tablishing an exemption from the section
4371 excise tax on insurance premiums
paid to the taxpayer when the exemption
is based on the provisions of an applicable
U.S. income tax treaty. As set forth
therein, the closing agreement must be in
the form required by Appendix A or B of
the revenue procedure, as applicable. Sec-
tion 3.05(1) of Rev. Proc. 2003-78, and
paragraph (10)(e) of Appendices A and B
thereto, include a mailing address for sub-
mitting required information and docu-
mentation and contact numbers for assis-
tance. These addresses are no longer
correct.

Section 3.04(b) of Rev. Proc. 2003-78
requires as part of the closing agreement
submission that the taxpayer provide a
letter of credit in the amount of $75,000
(or a larger amount if required by the
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circumstances) as security for the pay-
ment of any tax determined to be due
pursuant to the closing agreement. Para-
graph 6(a) of the closing agreements in
Appendices A and B provides that the
letter of credit issued in favor of the In-
ternal Revenue Service must be an irrevo-
cable letter of credit issued by a United
States bank that is a member of the Fed-
eral Reserve System, or by a United States
branch or agency of a foreign bank that is
on the National Association of Insurance
Commissioners list of banks from which
letters of credit may be accepted.

Under its current administrative prac-
tice, the Internal Revenue Service requires
the issuing bank to extend the letter of
credit automatically, without amendment,
for successive periods of one year. If the
issuing bank will not extend the letter of
credit beyond the end of the current one-
year period, the bank must notify the In-
ternal Revenue Service in writing at least
90 days prior to the then-relevant expira-
tion date by registered mail that it will not
extend the letter of credit for any addi-
tional period. This 90-day minimum no-
tice period ensures that the Internal Rev-
enue Service will have time to determine
before the letter of credit expires whether
there is any tax due.

.01 SECTION 3. MODIFICATIONS

Section 3.05(1) of Rev. Proc. 2003-78
and paragraph (10)(e) of Appendices A
and B are modified to provide that the
mailing address for submitting required
information and documentation and the
contact numbers for assistance are the fol-
lowing:

Internal Revenue Service

Attn: SE:LB:IN:IBC:FPP

1111 Constitution Ave, NW, M3-413
Washington, DC 20224

Telephone: (202) 515-4337

Fax: (855) 257-8108.

Paragraph 6(a) of Appendices A and B
is modified to reflect the current adminis-
trative practice regarding the terms of the
letters of credit described above.

Appendices A and B of Revenue Pro-
cedure 2003-78 are, accordingly, revised
and restated at the end of this revenue
procedure to reflect these changes.
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.01 SECTION 4. EFFECTIVE DATE

This revenue procedure is effective for
requests for closing agreements submitted
after September 28, 2015. With respect to
closing agreements in existence prior to
the effective date of this revenue proce-
dure, if the letter of credit is not already in
compliance with practice set forth above,
the Internal Revenue Service will treat a
taxpayer as fully complying with the re-
quirements of Paragraph 6(a) of a closing
agreement under Rev. Proc. 2003-78,
2003-2 C.B. 1029, Rev. Proc. 92-39,
1992-1 C.B. 860, Rev. Proc. 87-13,
1987-1 C.B. 596, or Rev. Proc. 84-82,
1984-2 C.B. 779, if the taxpayer submits
a modified letter of credit in accordance
with this revenue procedure within 30
days following the next renewal date of
such letter of credit.

.01 SECTION 5: EFFECT ON OTHER
DOCUMENTS:

This document modifies Rev. Proc.
2003-78, 2003-2 C.B. 779.

.01 SECTION 6. DRAFTING
INFORMATION

The principal author of this revenue
procedure is Stephen M. Peng of the Of-
fice of Associate Chief Counsel (Interna-
tional). For further information regarding
this revenue procedure contact Wanda T.
Almodovar on (202) 515-4337 (not a toll
free number).

APPENDIX A

FORM OF CLOSING AGREEMENT
FOR CONVENTIONS

WITH A QUALIFIED EXEMPTION

CLOSING AGREEMENT ON FINAL

DETERMINATION
SPECIFIC MATTERS

Under section 7121 of the Internal
Revenue Code of 1986, as amended (the
“Code”), the taxpayer (as identified on
the signature page of this agreement by
taxpayer’s name and address) (herein re-
ferred to as “Taxpayer’”’) and the Commis-
sioner of Internal Revenue (the “Commis-
sioner”) make the following closing
agreement (this “Closing Agreement”):

COVERING
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WHEREAS, the Business Profits arti-
cle of the income tax convention between
the United States and Treaty Country (as
identified on the signature page of this
Closing Agreement), under which benefits
are being claimed (the “Convention”), ex-
empts insurance or reinsurance premiums
paid to a resident of Treaty Country from
the Federal excise tax imposed by section
4371 et seq. of the Code (the “Insurance
Excise Tax”) only to the extent that (i)
Taxpayer does not reinsure such risks
with a person not entitled to exemption
from such tax under the Convention or
any other income tax convention between
the United States and another country, (ii)
the premium was a receipt of a business of
insurance carried on by an enterprise of
Treaty Country, and (iii) the insurer or
reinsurer qualifies under the Limitation on
Benefits article of the Convention;

WHEREAS, section 3.01 of Rev. Proc.
2003-78 provides that the person other-
wise required to remit the Insurance Ex-
cise Tax on account of premiums paid to a
foreign insurance or reinsurance company
may consider the premium exempt from
the Insurance Excise Tax under an income
tax treaty if premiums are paid to an in-
surer or reinsurer that is a resident for
treaty purposes of a country with which
the United States has a treaty containing
an excise tax exemption and, prior to fil-
ing the return for the taxable period, such
person has knowledge that Taxpayer has
in effect for such taxable period a closing
agreement with the Internal Revenue Ser-
vice to be liable as a United States tax-
payer for the Insurance Excise Tax pursu-
ant to section 4371 et seq., subject to an
applicable exemption under the Conven-
tion or any other convention from the In-
surance Excise Tax; and

WHEREAS, Taxpayer represents that
it is and anticipates continuing to be eli-
gible for benefits under the Convention.

IT IS HEREBY DETERMINED AND
AGREED THAT:

(1) Taxpayer shall, for purposes of this
closing agreement, be liable as a United
States taxpayer for the Insurance Excise
Tax on premiums pursuant to section
4371 et seq., subject to an applicable ex-
emption from the Insurance Excise Tax
under the Convention or any other con-
vention.

Bulletin No. 2015-39

(2)(a) Returns of Insurance Excise Tax
due under and pursuant to this Closing
Agreement and section 4371 et seq. of the
Code shall be made by Taxpayer, or by
Taxpayer’s authorized representative on
Taxpayer’s behalf, by filing Form 720,
Quarterly Federal Excise Tax Return, for
each return period covered by this Closing
Agreement.

(b) For purposes of determining the tax
with respect to premiums received on pol-
icies issued by the Taxpayer that do not
qualify for an exemption under the Con-
vention because Taxpayer reinsures, in
whole or in part, a policy of insurance or
reinsurance with any person(s) not enti-
tled to exemption from the Insurance Ex-
cise Tax under the Convention or any
other convention, the tax reportable on the
return (Form 720) shall be computed on
the basis of the percentage of such poli-
cies reinsured. For purposes of the preced-
ing sentence, Taxpayer may consider a
reinsurer to be entitled to exemption from
the excise tax if the reinsurer is a party to
a closing agreement with the Internal Rev-
enue Service, pursuant to Rev. Proc.
2003-78 or a predecessor revenue proce-
dure, under the Convention or an income
tax convention between the United States
and another country.

(c) Forms 720 shall be filed with the
Internal Revenue Service Center, Cincin-
nati, OH 45999-0009.

(d) Taxpayer, or Taxpayer’s authorized
representative, shall make the required
Federal tax deposits of the Insurance Ex-
cise Tax in such manner and at such times
as are provided in the Federal tax regula-
tions and in the instructions for Form 720.

(3) Taxpayer agrees that this Closing
Agreement is not intended to modify the
liability for the Insurance Excise Tax un-
der section 4371 et seq. of the Code.

(4) Taxpayer agrees that, for purposes
of determining its Insurance Excise Tax
liability pursuant to this Closing Agree-
ment and for purposes of verifying Tax-
payer’s entitlement to benefits under the
Convention, Taxpayer will maintain for a
period of 6 years from the end of each
taxable period to which this Closing
Agreement applies (i) accounts and re-
cords of items of insurance and reinsur-
ance, and (ii) records to establish eligibil-
ity for benefits under the Convention, in
each case, that will be made available
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upon written request by the Internal Rev-
enue Service at the place mutually agreed
upon by the Service and Taxpayer. Tax-
payer will be allowed 60 days, or other
period of time determined as reasonable
by the Service within which to make
available its accounts and records.

(5) If it is determined that there is an
underpayment in respect of any Insurance
Excise Tax determined to be due pursuant
to this Closing Agreement and section
4371 et seq. of the Code, the Internal
Revenue Service shall issue a statement of
notice and demand for the tax due plus
any interest and applicable penalties. No-
tice of any underpayment shall be sent to
Taxpayer at the name and address shown
on the Form 720, if a Form 720 was filed
for the period for which an underpayment
is determined by the Internal Revenue
Service, or otherwise to Taxpayer’s regis-
tered address in Treaty Country. Payment
of all additional amounts due shall be
made in accordance with the terms spec-
ified in the statement of notice and de-
mand. Collection of such amounts not
paid per notice and demand shall be in
accordance with paragraph (6) hereof.

(6)(a) As security for payment of tax,
Taxpayer shall cause an irrevocable letter
of credit to be issued by a United States
bank that is a member of the Federal Re-
serve System, or by a United States
branch or agency of a foreign bank that is
on the National Association of Insurance
Commissioners list of banks from which
letters of credit may be accepted, in favor
of the Internal Revenue Service in the
amount of $75,000, unless the Internal
Revenue Service determines that circum-
stances warrant a letter of credit in an
increased amount. Such letter of credit
must be effective as of the date that the
Closing Agreement is signed by the Com-
missioner or his delegate, and must pro-
vide that it will be automatically extended
by the issuing bank for periods of one
year, without amendment, from the then
relevant expiration date unless the issuing
bank notifies the Internal Revenue Service
in writing at least 90 days prior to the then
relevant expiration date by registered mail
that the issuing bank will not extend the
letter of credit for any additional period.

(b) The Service may issue a statement
of notice and demand with respect to:
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(i) Any tax shown on a Form 720 (orig-
inal, amended, or substitute for return)
that is not paid with such return; or

(i) Any proposed additional liability
for the Insurance Excise Tax sustained by
the Internal Revenue Service Regional Di-
rector of Appeals having jurisdiction over
such matter, if the time for filing a protest
of such proposed liability has expired,
provided that the statement of notice and
demand has been issued as provided in
paragraph (5) hereof.

(c) If, after the conditions in paragraph
(6)(b) hereof have been met, the tax, in-
terest, and any applicable penalties are not
paid in accordance with the terms of the
statement of notice and demand, collec-
tion of such amounts will be made by
resorting to such letter of credit, to the
extent thereof, before any levy or proceed-
ing in court for collection is instituted
against Taxpayer.

(d) If such letter of credit is drawn
upon, it must be reinstated to $75,000, or
such higher amount as determined by the
Internal Revenue Service pursuant to
paragraph (6)(a) of this Closing Agree-
ment, within 60 days after the date drawn
upon.

(7)(a) Solely by reason of the execu-
tion by Taxpayer and the Commissioner
of this Closing Agreement, any person
otherwise required to remit the Insurance
Excise Tax on insurance or reinsurance
premiums pursuant to section 46.4374—
1(c) of the Excise Tax Regulations may
consider premiums paid to Taxpayer after
the effective date of this Closing Agree-
ment as exempt under the Convention
from the Insurance Excise Tax, unless
such person has knowledge that the for-
eign insurer or reinsurer did not qualify
for benefits under the Convention during
the relevant taxable period.

(b) Taxpayer agrees that the Commis-
sioner or his or her authorized delegate
may disclose, by publication or otherwise,
Taxpayer’s name as an insurer or rein-
surer that has entered into a closing agree-
ment under this revenue procedure.

(8) Taxpayer agrees to promptly notify
the Competent Authority of Treaty Coun-
try and the Internal Revenue Service of
any change that results in Taxpayer no
longer qualifying for benefits under the
Convention with respect to the Insurance
Excise Tax. Taxpayer also agrees to
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promptly notify any person that has pre-
viously relied on this Closing Agreement
and is required to remit the Insurance Ex-
cise Tax on account of premiums paid to
Taxpayer that Taxpayer is not entitled to
exemption from the Insurance Excise Tax.

(9) The statement submitted in accor-
dance with section 3.04(1)(a) of Rev.
Proc. 2003-78 is valid for the period pro-
vided in section 1.1441-1(e)(4)(ii) of the
Treasury Regulations, or any successor
regulations, beginning on the effective
date of this Closing Agreement. On or
before the expiration of the original valid-
ity period, or any subsequent validity pe-
riod, Taxpayer will file with the Commis-
sioner the same statement, signed under
penalties of perjury, along with one copy
of the closing agreement to the address set
forth in subparagraph (e) of paragraph
(10).

(10)(a) This Closing Agreement shall
continue in effect until terminated as pro-
vided in subparagraph (b) of this para-
graph.

(b) This Closing Agreement may be
terminated by either Taxpayer or the
Commissioner by giving the other written
notice of the notifying party’s intent to
terminate. The decision to terminate is
solely at the discretion of the party giving
such notice. This Closing Agreement shall
be terminated at the close of the last day
of the quarterly return period immediately
following the return period within which
the written notice of termination is given.
Taxpayer agrees that the Commissioner or
his or her authorized delegate may dis-
close, by publication or otherwise, Tax-
payer’s name as an insurer or reinsurer
whose closing agreement under this reve-
nue procedure has been terminated.

(c) Taxpayer hereby agrees to file a
return, Form 720, marked “Final Return”
for the taxable period within which this
Closing Agreement terminates pursuant to
subparagraph (b) of this paragraph, in ac-
cordance with rules provided in the Fed-
eral tax regulations and the instructions
for Form 720. Taxpayer also agrees to
furnish a duplicate of such “Final Return”
to the address set forth in subparagraph (e)
of this paragraph.

(d) Taxpayer agrees that the letter of
credit issued pursuant to paragraph (6)
hereof shall remain in effect for a period
of not less than 60 days after the “Final
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Return” has been filed in accordance with
subparagraph (c) hereof, or until the ex-
amination of Taxpayer’s returns is com-
pleted and any additional tax due has been
paid, whichever is later.

(e) Taxpayer agrees to file the state-
ment required by paragraph (9) and the
duplicate Form 720 required by subpara-
graph (c) of this paragraph at the follow-
ing address:

Internal Revenue Service

Attn: SE:LB:IN:IBC:FPP

1111 Constitution Ave, NW, M3-413
Washington, DC 20224

WHEREAS, the determinations set
forth above are hereby agreed to by Tax-
payer:

This Closing Agreement is final and
conclusive except:

(1) the matter it relates to may be re-
opened in the event of fraud, malfeasance,
or misrepresentation of material fact;

(2) it is subject to the Code sections
that expressly provide that effect be given
to their provisions (including any stated
exception for section 7122) notwithstand-
ing any other law or rule of law; and

(3) if it relates to a tax period ending
after the date of this agreement, it is sub-
ject to any change or modification of ap-
plicable statutes or tax conventions that
apply to that tax period.

IN WITNESS WHEREOF, the above
parties have subscribed their names to
these presents, in triplicate.

Date

By

Title
(Name of Taxpayer and authorized
representative)

Address

Taxpayer Identification Number
(If the applicant does not already
have a TIN, one will be supplied by
the Service pursuant to the com-
pleted Form SS—4 submitted with
the request for the closing agree-
ment)

Treaty Country
Commissioner of the Internal Revenue

By
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Associate Chief Counsel (International)

Date

By

Director, International

Date

APPENDIX B

FORM OF CLOSING AGREEMENT
FOR CONVENTIONS WITH AN
ANTI-CONDUIT LIMITATION

CLOSING AGREEMENT ON FINAL
DETERMINATION COVERING
SPECIFIC MATTERS

Under section 7121 of the Internal
Revenue Code of 1986, as amended (the
“Code”), the taxpayer (as identified on
the signature page of this agreement by
taxpayer’s name and address) (herein re-
ferred to as “Taxpayer’”’) and the Commis-
sioner of Internal Revenue (the “Commis-
sioner”) make the following closing
agreement (this “Closing Agreement”):

WHEREAS, the Business Profits arti-
cle of the income tax convention between
the United States and Treaty Country (as
identified on the signature page of this
Closing Agreement), under which benefits
are being claimed (the “Convention”), ex-
empts insurance or reinsurance premiums
paid to a resident of Treaty Country from
the Federal excise tax imposed by section
4371 et seq. of the Code (the “Insurance
Excise Tax”) only to the extent that (i) the
policy was not entered into as part of a
conduit arrangement, (ii) the premium
was a receipt of a business of insurance
carried on by an enterprise of Treaty
Country, and (iii) the insurer or reinsurer
qualifies under the Limitation on Benefits
article of the Convention;

WHEREAS, section 3.01 of Rev. Proc.
2003-78 provides that the person other-
wise required to remit the Insurance Ex-
cise Tax on account of premiums paid to a
foreign insurance or reinsurance company
may consider the premium exempt from
the Insurance Excise Tax under an income
tax treaty if premiums are paid to an in-
surer or reinsurer that is a resident for
treaty purposes of a country with which
the United States has a treaty containing
an excise tax exemption and, prior to fil-
ing the return for the taxable period, such
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person has knowledge that Taxpayer has
in effect for such taxable period a closing
agreement with the Internal Revenue Ser-
vice to be liable as a United States tax-
payer for the Insurance Excise Tax pursu-
ant to section 4371 et seq., subject to an
applicable exemption under the Conven-
tion or any other convention from the In-
surance Excise Tax; and

WHEREAS, Taxpayer represents that
it is and anticipates continuing to be eli-
gible for benefits under the Convention.

IT IS HEREBY DETERMINED AND
AGREED THAT:

(1) Taxpayer shall, for purposes of this
closing agreement, be liable as a United
States taxpayer for the Insurance Excise
Tax on premiums pursuant to section
4371 et seq., subject to an applicable ex-
emption from the Insurance Excise Tax
under the Convention or any other con-
vention.

(2)(a) Returns of Insurance Excise Tax
due under and pursuant to this Closing
Agreement and section 4371 et seq. of the
Code shall be made by Taxpayer, or by
Taxpayer’s authorized representative on
Taxpayer’s behalf, by filing Form 720,
Quarterly Federal Excise Tax Return, for
each return period covered by this Closing
Agreement.

(b) For purposes of determining the tax
with respect to premiums received on pol-
icies issued by the Taxpayer that do not
qualify for an exemption under the Con-
vention because Taxpayer, as part of a
conduit arrangement, reinsures, in whole
or in part, a policy of insurance or rein-
surance with any person(s) not entitled to
exemption from the Insurance Excise Tax
under the Convention or any other con-
vention, the tax reportable on the return
(Form 720) shall be computed on the basis
of the percentage of such policies rein-
sured. For purposes of the preceding sen-
tence, Taxpayer may consider a reinsurer
to be entitled to exemption from the ex-
cise tax if the reinsurer is a party to a
closing agreement with the Internal Rev-
enue Service, pursuant to Rev. Proc.
2003-78 or a predecessor revenue proce-
dure, under the Convention or an income
tax convention between the United States
and another country.

(c) Forms 720 shall be filed with the
Internal Revenue Service Center, Cincin-
nati, OH 45999 -00009.
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(d) Taxpayer, or Taxpayer’s authorized
representative, shall make the required
Federal tax deposits of the Insurance Ex-
cise Tax in such manner and at such times
as are provided in the Federal tax regula-
tions and in the instructions for Form 720.

(3) Taxpayer agrees that this Closing
Agreement is not intended to modify the
liability for the Insurance Excise Tax un-
der section 4371 et seq. of the Code.

(4) Taxpayer agrees that, for purposes
of determining its Insurance Excise Tax
liability pursuant to this Closing Agree-
ment and for purposes of verifying Tax-
payer’s entitlement to benefits under the
Convention, Taxpayer will maintain for a
period of 6 years from the end of each
taxable period to which this Closing
Agreement applies (i) accounts and re-
cords of items of insurance and reinsur-
ance, and (ii) records to establish eligibil-
ity for benefits under the Convention, in
each case, that will be made available
upon written request by the Internal Rev-
enue Service at the place mutually agreed
upon by the Service and Taxpayer. Tax-
payer will be allowed 60 days, or other
period of time determined as reasonable
by the Service within which to make
available its accounts and records.

(5) If it is determined that there is an
underpayment in respect of any Insurance
Excise Tax determined to be due pursuant
to this Closing Agreement and section
4371 et seq. of the Code, the Internal
Revenue Service shall issue a statement of
notice and demand for the tax due plus
any interest and applicable penalties. No-
tice of any underpayment shall be sent to
Taxpayer at the name and address shown
on the Form 720, if a Form 720 was filed
for the period for which an underpayment
is determined by the Internal Revenue
Service, or otherwise to Taxpayer’s regis-
tered address in Treaty Country. Payment
of all additional amounts due shall be
made in accordance with the terms spec-
ified in the statement of notice and de-
mand. Collection of such amounts not
paid per notice and demand shall be in
accordance with paragraph (6) hereof.

(6)(a) As security for payment of tax,
Taxpayer shall cause an irrevocable letter
of credit to be issued by a United States
bank that is a member of the Federal Re-
serve System, or by a United States
branch or agency of a foreign bank that is
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on the National Association of Insurance
Commissioners list of banks from which
letters of credit may be accepted, in favor
of the Internal Revenue Service in the
amount of $75,000, unless the Internal
Revenue Service determines that circum-
stances warrant a letter of credit in an
increased amount. Such letter of credit
must be effective as of the date that the
Closing Agreement is signed by the Com-
missioner or his delegate, and must pro-
vide that it will be automatically extended
by the issuing bank for periods of one
year, without amendment, from the then
relevant expiration date unless the issuing
bank notifies the Internal Revenue Service
in writing at least 90 days prior to the then
relevant expiration date by registered mail
that the issuing bank will not extend the
letter of credit for any additional period.

(b) The Service may issue a statement
of notice and demand with respect to:

(i) Any tax shown on a Form 720 (orig-
inal, amended, or substitute for return)
that is not paid with such return; or

(i) Any proposed additional liability
for the Insurance Excise Tax sustained by
the Internal Revenue Service Regional Di-
rector of Appeals having jurisdiction over
such matter, if the time for filing a protest
of such proposed liability has expired,
provided that the statement of notice and
demand has been issued as provided in
paragraph (5) hereof.

(c) If, after the conditions in paragraph
(6)(b) hereof have been met, the tax, in-
terest, and any applicable penalties are not
paid in accordance with the terms of the
statement of notice and demand, collec-
tion of such amounts will be made by
resorting to such letter of credit, to the
extent thereof, before any levy or proceed-
ing in court for collection is instituted
against Taxpayer.

(d) If such letter of credit is drawn
upon, it must be reinstated to $75,000, or
such higher amount as determined by the
Internal Revenue Service pursuant to
paragraph (6)(a) of this Closing Agree-
ment, within 60 days after the date drawn
upon.

(7)(a) Solely by reason of the execu-
tion by Taxpayer and the Commissioner
of this Closing Agreement, any person
otherwise required to remit the Insurance
Excise Tax on insurance or reinsurance
premiums pursuant to section 46.4374—
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1(c) of the Excise Tax Regulations may
consider premiums paid to Taxpayer after
the effective date of this Closing Agree-
ment as exempt under the Convention
from the Insurance Excise Tax, unless
such person has knowledge that the for-
eign insurer or reinsurer did not qualify
for benefits under the Convention during
the relevant taxable period.

(b) Taxpayer agrees that the Commis-
sioner or his or her authorized delegate
may disclose, by publication or otherwise,
Taxpayer’s name as an insurer or rein-
surer that has entered into a closing agree-
ment under this revenue procedure.

(8) Taxpayer agrees to promptly notify
the Competent Authority of Treaty Coun-
try and the Internal Revenue Service of
any change that results in Taxpayer no
longer qualifying for benefits under the
Convention with respect to the Insurance
Excise Tax. Taxpayer also agrees to
promptly notify any person that has pre-
viously relied on this Closing Agreement
and is required to remit the Insurance Ex-
cise Tax on account of premiums paid to
Taxpayer that Taxpayer is not entitled to
exemption from the Insurance Excise Tax.

(9) The statement submitted in accor-
dance with section 3.04(1)(a) of Rev.
Proc. 2003-78 is valid for the period pro-
vided in section 1.1441-1(e)(4)(ii) of the
Treasury Regulations, or any successor
regulations, beginning on the effective
date of this Closing Agreement. On or
before the expiration of the original valid-
ity period, or any subsequent validity pe-
riod, Taxpayer will file with the Commis-
sioner the same statement, signed under
penalties of perjury, along with one copy
of the closing agreement to the address set
forth in subparagraph (e) of paragraph
(10).

(10)(a) This Closing Agreement shall
continue in effect until terminated as pro-
vided in subparagraph (b) of this para-
graph.

(b) This Closing Agreement may be
terminated by either Taxpayer or the
Commissioner by giving the other written
notice of the notifying party’s intent to
terminate. The decision to terminate is
solely at the discretion of the party giving
such notice. This Closing Agreement shall
be terminated at the close of the last day
of the quarterly return period immediately
following the return period within which
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the written notice of termination is given.
Taxpayer agrees that the Commissioner or
his or her authorized delegate may dis-
close, by publication or otherwise, Tax-
payer’s name as an insurer or reinsurer
whose closing agreement under this reve-
nue procedure has been terminated.

(c) Taxpayer hereby agrees to file a
return, Form 720, marked “Final Return”
for the taxable period within which this
Closing Agreement terminates pursuant to
subparagraph (b) of this paragraph, in ac-
cordance with rules provided in the Fed-
eral tax regulations and the instructions
for Form 720. Taxpayer also agrees to
furnish a duplicate of such “Final Return”
to the address set forth in subparagraph (e)
of this paragraph.

(d) Taxpayer agrees that the letter of
credit issued pursuant to paragraph (6)
hereof shall remain in effect for a period
of not less than 60 days after the “Final
Return” has been filed in accordance with
subparagraph (c) hereof, or until the ex-
amination of Taxpayer’s returns is com-
pleted and any additional tax due has been
paid, whichever is later.

(e) Taxpayer agrees to file the state-
ment required by paragraph (9) and the
duplicate Form 720 required by subpara-
graph (c) of this paragraph at the follow-
ing address:

Internal Revenue Service

Attn: SE:LB:IN:IBC:FPP

1111 Constitution Ave, NW, M3-413

Washington, DC 20224

WHEREAS, the determinations set
forth above are hereby agreed to by Tax-
payer:

This Closing Agreement is final and
conclusive except:

(1) the matter it relates to may be re-
opened in the event of fraud, malfeasance,
or misrepresentation of material fact;

(2) it is subject to the Code sections
that expressly provide that effect be given
to their provisions (including any stated
exception for section 7122) notwithstand-
ing any other law or rule of law; and

(3) if it relates to a tax period ending
after the date of this agreement, it is sub-
ject to any change or modification of ap-
plicable statutes or tax conventions that
apply to that tax period.

IN WITNESS WHEREOF, the above
parties have subscribed their names to
these presents, in triplicate.
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Date

By

Title
(Name of Taxpayer and authorized
representative)

Address

Taxpayer Identification Number

(If the applicant does not already have
a TIN, one will be supplied by the Service
pursuant to the completed Form SS-4
submitted with the request for the closing
agreement)

Treaty Country

Commissioner of the Internal Revenue

By

Associate Chief Counsel (International)

Date

By

Director, International

Date

Procedures for Requesting a Waiver of the Elec-
tronic Filing Requirements for Form 8955-SSA and
Form 5500-EZ

Rev. Proc. 2015-47

SECTION 1. PURPOSE

This revenue procedure sets forth pro-
cedures for plan administrators of retire-
ment plans (or, in certain situations, em-
ployers maintaining retirement plans) that
are required to file electronically Form
8955-SSA, Annual Registration State-
ment Identifying Separated Participants
With Deferred Vested Benefits, or Form
5500-EZ, Annual Return of One-
Participant (Owners and Their Spouses)
Retirement Plan, to request a waiver of
the electronic filing requirement due to
economic hardship.

SECTION 2. BACKGROUND

Section 6011(e) of the Internal Reve-
nue Code authorizes the Internal Revenue
Service (IRS) to issue regulations that re-

quire an entity to file returns on magnetic
media if the entity is required to file at
least 250 returns during the calendar year.
The term magnetic media includes elec-
tronic filing, as well as other magnetic
media specifically permitted under appli-
cable regulations, revenue procedures,
publications, forms, instructions, or other
guidance on the IRS.gov Internet Web
site. On September 29, 2014, the Depart-
ment of the Treasury and the IRS issued
final regulations under §§ 301.6057-3 and
301.6058-2 of the Procedure and Admin-
istration Regulations (electronic filing
regulations) (T.D. 9695, 79 F.R. 58256).
These regulations require certain plan ad-
ministrators (or, in certain situations, em-
ployers maintaining a retirement plan) to
file electronically Form 8955—-SSA regis-
tration statements and Form 5500 series
returns. Form 5500 series returns include
Form 5500, Annual Return/Report of Em-
ployee Benefit Plan, Form 5500-SF,
Short Form Annual Return/Report of
Small Employee Benefit Plan, and Form
5500-EZ.

Under § 301.6057-3 of the electronic
filing regulations, a Form 8955-SSA reg-
istration statement must be filed electron-
ically if the plan administrator is required
to file at least 250 returns during the cal-
endar year that includes the first day of the
plan year. Under § 301.6058-2 of the
electronic filing regulations, a Form 5500
series return must be filed electronically if
the plan administrator and the employer
maintaining the plan are, in the aggregate,
required to file at least 250 returns during
the calendar year that includes the first
day of the plan year. These electronic
filing regulations provide that if a filer is
required to file electronically a Form
8955-SSA registration statement or a
Form 5500 series return and fails to do so,
the filer is deemed to have failed to file the
registration statement or the return, re-
spectively.'

The electronic filing regulations pro-
vide that the Commissioner of the IRS
(Commissioner) may waive the electronic
filing requirement in cases of undue eco-
nomic hardship. The regulations further
provide that the principal factor in deter-
mining economic hardship will be the

amount, if any, by which the cost of filing
the registration statement or return elec-
tronically exceeds the cost of filing the
registration statement or return on paper
or other media. The regulations also pro-
vide that a request for a waiver must be
made in accordance with published guid-
ance and that the waiver will specify the
type of filing and the period to which it
applies. The waiver is also subject to any
terms and conditions regarding the
method of filing that may be prescribed by
the Commissioner.

The electronic filing requirement under
§ 301.6057-3 of the electronic filing reg-
ulations applies to Form 8955-SSA regis-
tration statements required to be filed for
plan years that begin on or after January 1,
2014, but only for filings with a filing
deadline (not taking into account exten-
sions) on or after July 31, 2015. Filers of
Form 8955-SSA registration statements
due on July 31, 2015, would be eligible
for an automatic extension until October
15, 2015, if they filed Form 5558, Appli-
cation for Extension of Time to File Cer-
tain Employee Plan Returns. The elec-
tronic filing requirement under
§ 301.6058 -2 of the electronic filing reg-
ulations applies to Form 5500 series re-
turns required to be filed for plan years
that begin on or after January 1, 2015, but
only for filings with a filing deadline (not
taking into account extensions) after De-
cember 31, 2015. Form 8955-SSA regis-
tration statements that are filed electroni-
cally are filed using the Filing Information
Returns Electronically (FIRE) system.
Form 5500 series returns that are required
to be filed electronically are generally
filed under the Department of Labor’s
ERISA Filing Acceptance System
(EFAST2). However, because Form
5500-EZ returns are paper-only returns
that are filed with the IRS, filers of Form
5500-EZ returns that are required to file
electronically must file Form 5500—SF re-
turns using EFAST2 in lieu of the Form
5500-EZ.

SECTION 3. SCOPE

As explained in the preamble to the
electronic filing regulations, because the
Department of the Treasury and the IRS

! Although the electronic filing regulations generally require electronic filing, certain IRS programs that provide relief from late filing penalties require filers to file delinquent Form 8955-SSA
registration statements and Form 5500-EZ returns on paper. See Notice 2014-35, 2014-23 1.R.B. 1072, and Rev. Proc. 2015-32, 2015-24 L.R.B. 1063.
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believe that electronic filing will not im-
pose significant burdens on the taxpayers
covered by the regulations, the Commis-
sioner anticipates granting waivers of the
electronic filing requirement only in ex-
ceptional cases. The preamble adds that
the Department of the Treasury and the
IRS anticipate issuing guidance that will
set forth procedures whereby a taxpayer
may request a hardship waiver from the
requirement to electronically file Form
8955-SSA registration statements and
Form 5500 series returns. The preamble
notes, however, that the Department of the
Treasury and the IRS anticipate that the
guidance would not provide hardship
waiver procedures for any electronic filing
requirement for a form that a filer is al-
ready required to file electronically, such
as Form 5500 and Form 5500—SF (which
are required to be filed electronically
through EFAST?2 under a Department of
Labor rule). Accordingly, the waiver pro-
cedures provided for in SECTION 4 of
this revenue procedure apply only to Form
8955-SSA and Form 5500-EZ filings.

Also, as previously announced in the
preamble to the electronic filing regula-
tions, the IRS anticipates adding items on
the Form 5500 and Form 5500-SF relat-
ing solely to Code requirements and in-
tends to provide an optional paper-only
form containing those Code-related items
for use by filers that file fewer than 250
returns during the calendar year. Filers
that are required to electronically file
Form 5500 series returns using EFAST2
and that file at least 250 returns during the
calendar year would be required to answer
these IRS-only questions electronically
using EFAST2 (even though the Depart-
ment of Labor rule requiring electronic
filing does not apply to these IRS-only
questions). The Department of the Trea-
sury and the IRS do not believe that an-
swering these IRS-only questions elec-
tronically would impose any significant
burdens because these filers are already
required to electronically file a Form 5500
or Form 5500-SF return using EFAST2.
Accordingly, a waiver of the electronic
filing requirement will not be granted with
respect to these questions.
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SECTION 4. HARDSHIP WAIVER
PROCEDURES

.01 Waiver requests. The IRS will ap-
prove or deny a request for a waiver of the
electronic filing requirement for Form
8955-SSA or Form 5500-EZ based on
each filer’s particular facts and circum-
stances. In the case of a waiver request
relating to Form 8955-SSA, the filer must
be the plan administrator required to file
Form 8955-SSA under § 6057(a). In the
case of a waiver request relating to Form
5500—EZ, the filer must be either the plan
administrator or the employer that main-
tains the plan as provided in § 6058(a). In
determining whether to approve or deny a
request, the IRS will consider the filer’s
ability to file timely the registration state-
ment or return electronically without in-
curring an undue economic hardship. The
IRS will generally grant a waiver if the
filer can demonstrate that undue economic
hardship would occur by complying with
the electronic filing requirement, includ-
ing a demonstration of any incremental
costs the filer would incur in filing elec-
tronically rather than using a paper form.

To request a waiver, the filer (or the
filer’s authorized representative) must file
a separate written request for each plan for
which a waiver is requested. For example,
a plan administrator that is seeking a
waiver of the electronic filing requirement
for Form 5500-EZ for two plans main-
tained by the same employer must file two
separate waiver requests.

Each request for a waiver must contain
the following information:

(1) A notation at the top of the request
stating, in large letters, the type of form
followed by the words “e-file Waiver Re-
quest” (for example, "Form 8955-SSA
e-file Waiver Request” or “Form
5500—EZ e-file Waiver Request”).

(2) The filer’s name, employer identi-
fication number (EIN), mailing address,
phone number, e-mail address, and a con-
tact name.

(3) The name and EIN of the employer
maintaining the plan (if different from the
filer).

(4) The name of the plan and the plan
number.

(5) The plan year for which the waiver
is requested.
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(6) A detailed statement that provides
the following information:

(a) the steps the filer has taken in an
attempt to meet its requirement to timely
file its registration statement or return
electronically,

(b) why the steps were unsuccessful,
and

(c) the undue economic hardship that
would result by complying with the elec-
tronic filing requirement, including any
incremental costs to the filer of complying
with the electronic filing requirement. In-
cremental costs are those costs that are
above and beyond the costs to file on
paper. The incremental costs must be sup-
ported by a detailed computation that in-
cludes a schedule detailing the costs to file
on paper and the costs to file electroni-
cally.

(7) A statement as to what steps the
filer will take to assure its ability to file
future registration statements or returns
electronically. If a subsequent waiver is
requested for a registration statement or
return for a later year, the IRS will con-
sider the failure by the filer to take these
steps in determining whether a waiver
should be granted for the later year.

(8) A statement signed by the filer with
the following language:

Under penalties of perjury, I declare
that I have reviewed the request and, to
the best of my knowledge and belief, the
information contained in this waiver re-
quest is true, correct, and complete.

Requests made by an authorized repre-
sentative of the filer must include a valid
Form 2848, Power of Attorney and Dec-
laration of Representative.

The waiver request should not be at-
tached to the filer’s paper Form 8955-
SSA registration statement or Form
5500-EZ return. Extension requests or
payments should not be submitted with
the waiver request.

.02 Time for Filing a Waiver Request.
Filers must submit a request for a waiver
of an electronic filing requirement on or
before the due date (including any exten-
sions) of the Form 8955-SSA registration
statement or the Form 5500-EZ return for
which the waiver is sought. Filers may
apply for an extension of time to file the
Form 8955-SSA registration statement or
Form 5500-EZ return by filing Form
5558, Application for Extension of Time
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To File Certain Employee Plan Returns,
on or before their normal due dates. For
information regarding the due date (in-
cluding extensions) of a Form 8955-SSA
registration statement or a Form 5500-EZ
return, see the instructions for these
forms.

Filers are encouraged to file the waiver
request at least 45 days before the due
date (including extensions) of the registra-
tion statement or return. This will give the
IRS sufficient time to process the waiver
request, and maximize the amount of time
the filer will have to file the Form 8955-
SSA registration statement or Form
5500—EZ return electronically if the IRS
denies the request.

.03 Place for Filing a Waiver Request.
Filers should file a waiver request with the
IRS Ogden Submission Processing Cen-
ter.

Use the following address if using the
U.S. Postal Service:

Internal Revenue Service

Ogden Submission Processing Center
Attn: Forms 8955-SSA and 5500-EZ
e-file Waiver Request, Stop 1110
Ogden, UT 84201

Use the following address if using an
overnight delivery service:

Internal Revenue Service

Ogden Submission Processing Center
Attn: Forms 8955-SSA and 5500-EZ
e-file Waiver Request, Stop 1110
1973 N. Rulon White Blvd.

Ogden, UT 84404

Filers may also fax the waiver request
to the IRS Ogden Submission Processing
Center at (877) 801-2985.

.04 IRS Responses to Waiver Requests.
The IRS will review and process waiver
requests in a timely manner and will send
the filer written notice of rejection or ap-
proval of the filer’s waiver request. The
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written notice will provide additional in-
formation regarding any further steps to
be taken by the filer. The IRS will not be
considered to have waived the electronic
filing requirement unless the filer receives
written approval from the IRS that the
waiver request has been granted. In the
absence of written approval from the IRS
that the waiver request has been granted, a
failure to file electronically constitutes a
failure to file. Under § 6652(d)(1) and (e),
a failure to file timely either a Form 8955—
SSA registration statement or a Form
5500-EZ return is subject to penalty un-
less it is shown that the failure was due to
reasonable cause.

SECTION 5. STATEMENT OF
AVAILABILITY OF IRS
DOCUMENTS

For copies of recently issued Revenue
Procedures, Revenue Rulings, Notices,
and other guidance published in the Inter-
nal Revenue Bulletin or Cumulative Bul-
letin, please visit the IRS Web site at
http://www.irs.gov or the Superintendent
of Documents, U.S. Government Printing
Office, Washington, DC 20402.

SECTION 6. EFFECTIVE DATE

This revenue procedure is effective
September 28, 2015.

SECTION 7. PAPERWORK
REDUCTION ACT

The collection of information con-
tained in this revenue procedure has been
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act (44
U.S.C. 3507) under control numbers
1545-2187 and 1545-0956.

An agency may not conduct or spon-
sor, and a person is not required to re-
spond to, a collection of information un-
less the collection of information displays
a valid OMB control number.
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The collection of information in this
revenue procedure is under SECTION 4,
HARDSHIP WAIVER PROCE-
DURES. This information is required to
enable the Commissioner, Tax Exempt
and Government Entities Division, to in-
sure that waivers for electronically filing
are properly granted. The likely respon-
dents are small businesses or organiza-
tions.

The estimated total annual reporting
recordkeeping burden is 240 hours.

The estimated annual burden per re-
spondent/recordkeeper is 8 hours. The es-
timated number of respondents/record-
keepers is 30.

The estimated frequency of responses
is occasional.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mate-
rial in the administration of any internal
revenue law. Generally, tax returns and
tax return information are confidential as
required by 26 U.S.C. § 6103.

SECTION 8. DRAFTING AND
OTHER INFORMATION

The principal author of this revenue
procedure is Robert M. Walsh of the Of-
fice of Associate Chief Counsel (Tax Ex-
empt and Government Entities). For fur-
ther information regarding this revenue
procedure, contact Mr. Walsh at 202-317-
4102 (not a toll-free number). For ques-
tions concerning a request for a waiver,
please contact the IRS taxpayer assistance
telephone service at 1-877-829-5500 (a
toll-free number).

For information regarding the FIRE
system, see the FIRE system webpage at
http://www.irs.gov/Tax-Professionals/e-File-
Providers-&-Parters/Filing-Information-
Returns-Electronically-(FIRE). For infor-
mation regarding EFAST?2, see the EFAST2
filing webpage maintained by the Depart-
ment of Labor at http://www.efast.dol.
gov/welcome.html.
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Part IV. Items of General Interest

Section 7428(c) Validation of
Certain Contributions Made
During Pendency of
Declaratory Judgment
Proceedings

Announcement 2015-25

This announcement serves notice to
potential donors that the organizations
listed below have recently filed a timely
declaratory judgment suit under section
7428 of the Code, challenging revocation

of its status as an eligible donee under
section 170(c)(2).

Protection under section 7428(c) of the
Code begins on the date that the notice of
revocation is published in the Internal
Revenue Bulletin and ends on the date on
which a court first determines that an or-
ganization is not described in section
170(c)(2), as more particularly set forth in
section 7428(c)(1).

In the case of individual contributors,
the maximum amount of contributions
protected during this period is limited to
$1,000.00, with a husband and wife being

treated as one contributor. This protection
is not extended to any individual who was
responsible, in whole or in part, for the
acts or omissions of the organization that
were the basis for the revocation. This
protection also applies (but without limi-
tation as to amount) to organizations de-
scribed in section 170(c)(2) which are ex-
empt from tax under section 501(a). If the
organization ultimately prevails in its de-
claratory judgment suit, deductibility of
contributions would be subject to the nor-
mal limitations set forth under section
170.

Name of Organization

Bixun Wang and Lin Cheng
Foundation

American Housing Foundation
Congressional District Programs
Life Extension Foundation Inc.
Community Education Foundation
Golden State Debt Management

Effective Date of

Date Suit Filed Revocation
12/29/2014 4/1/2010
11/19/2014 1/1/2006
2/22/2013 1/1/2002
8/7/2013 1/1/2006
1/15/2014 1/1/2008
4/28/2014 1/1/2005

Location
Fremont, CA

Amarillo, TX
Falls Church, VA
Ft. Lauderdale, FL
Baltimore, MD
Los Angeles, CA

Notice of proposed
rulemaking and notice of
public hearing

Guidance under Section
2801 Regarding the
Imposition of Tax on
Certain Gifts and Bequests
from Covered Expatriates

REG-112997-10

AGENCY: Internal
(IRS), Treasury.

Revenue Service

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to a tax on
United States citizens and residents who
receive gifts or bequests from certain in-
dividuals who relinquished United States
citizenship or ceased to be lawful perma-
nent residents of the United States on or
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after June 17, 2008. These proposed reg-
ulations affect taxpayers who receive cov-
ered gifts or covered bequests on or after
the date these regulations are published as
final regulations in the Federal Register.
This document also provides notice of a
public hearing on these proposed
regulations.

DATES: Written or electronic comments
must be received by December 9, 2015.
Requests to speak and outlines of topics to
be discussed at the public hearing sched-
uled for January 6, 2016, at 10 a.m., must
be received by December 9, 2015.

ADDRESSES: Send submissions to CC:
PA:LPD:PR (REG-112997-10), Room
5205, Internal Revenue Service, PO Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday be-
tween the hours of 8 a.m. and 4 p.m. to
CC:PA:LPD:PR (REG-112997-10), Couri-
er’s Desk, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
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DC; or sent electronically via the Federal
eRulemaking Portal at htp://www.
regulations.gov

(IRS-REG-112997-10). The public hear-
ing will be held in the IRS Auditorium,
Internal Revenue Building, 1111 Consti-
tution Avenue, N.W., Washington, DC.

FOR FURTHER INFORMATION
CONTACT: Concerning the proposed
regulations, Karlene Lesho or Leslie Fin-
low at (202) 317-6859; concerning the
submission of comments, the public hear-
ing, or to be placed on the building access
list to attend the hearing, Oluwafunmilayo
Taylor at (202) 317-6901 (not toll-free
numbers) or email at Oluwafunmilayo.
P.Taylor@irscounsel.treas.gov.

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act
The collections of information con-

tained in this notice of proposed rulemak-
ing have been submitted to the Office of

Bulletin No. 2015-39



Management and Budget for review in
accordance with the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507(d)). Com-
ments on the collection of information
should be sent to the Office of Manage-
ment and Budget, Attn: Desk Officer for
the Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, and to Clearance
Officer, SE:CAR:MP:T:T:SP, Washing-
ton, DC 20224. Comments on the collec-
tion of information should be received by
November 9, 2015. Comments are specif-
ically requested concerning:

Whether the proposed collections of
information are necessary for the proper
performance of IRS functions, including
whether the information will have practi-
cal utility;

The accuracy of the estimated burden
associated with the proposed collections
of information;

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with the
proposed collections of information may
be minimized, including through the ap-
plication of automated collection tech-
niques or other forms of information tech-
nology; and

Estimates of capital or start-up costs of
operation, maintenance, and purchase of
services to provide information.

The collections of information in these
proposed regulations are in §§ 28.2801—
4(e), 28.2801-5(d), 28.6001-1, and
28.6011-1. The collection of information
requirement in proposed regulation
§ 28.2801-4(e) is required in order for the
IRS to verify that the U.S. person who
received a covered gift or covered bequest
is entitled to a reduction in the section
2801 tax for certain foreign taxes paid on
the transfer and, if so, the amount of such
reduction. The collection of information is
mandatory to obtain a benefit. The likely
respondents are individuals, domestic
trusts, and foreign trusts electing to be
treated as domestic trusts.

The collection of information in
§ 28.2801-5(d) is required to notify the
IRS and the U.S. persons who are benefi-
ciaries of a foreign trust that the trust is
electing to be treated as a domestic trust
for purposes of section 2801. It is also
required for the IRS to verify the proper
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amount of section 2801 tax due and to
notify the beneficiaries who are U.S. citi-
zens or residents in the event the election
terminates. This alerts the IRS and the
U.S. citizens and residents who are bene-
ficiaries that the trust will be liable for
payment of the section 2801 tax while the
election is in effect, but that the U.S. ben-
eficiaries will be liable for the tax if and
when the election terminates. This collec-
tion of information is necessary for the
proper performance of IRS functions in
the collection of the section 2801 tax. This
collection of information is mandatory to
obtain a benefit. The likely respondents
are the trustees of foreign trusts.

The collection of information in
§ 28.6001-1 is required for the IRS to
verify the books and records pertaining to
covered gifts and covered bequests and
for the proper performance of IRS func-
tions in the collection of the section 2801
tax. It is also required to verify the receipt
of covered gifts and covered bequests by
U.S. persons and the value of such gifts
and bequests. This collection of informa-
tion is mandatory. The likely respondents
are individuals and trustees of trusts.

The collection of information in
§ 28.6011-1 is required for the IRS to
verify the receipt of a covered gift or
covered bequest and other information
relevant to the tax imposed under section
2801. This collection of information is
necessary for the proper performance of
IRS functions in the collection of the sec-
tion 2801 tax. This collection of informa-
tion is mandatory. The likely respondents
are individuals and trustees of trusts.

Estimated total annual reporting bur-
den: 7,000 hours.

Estimated average annual burden hours
per respondent: 1 hour to prepare and at-
tach documentation to Form 708, “U.S.
Return of Gifts or Bequests from Covered
Expatriates,” for the reduction of tax for
foreign taxes paid; 2 hours for a trustee of
an electing foreign trust to make the elec-
tion and notify the beneficiaries; 1 hour
for the trustee of the foreign trust to pre-
pare annual certifications; 1 hour to notify
the U.S. persons who are beneficiaries of
the trust that the election is terminated;
and 2 hours to prepare taxpayer records
and the Form 708 to report the section
2801 tax.
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Estimated number of respondents:
1,000.

Estimated annual frequency of re-
sponses: annually or less.

An agency may not conduct or spon-
sor, and a person is not required to re-
spond to, a collection of information un-
less it displays a valid control number
assigned by the Office of Management
and Budget.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mate-
rial in the administration of any internal
revenue law. Generally, tax returns and
tax return information are confidential, as
required by 26 U.S.C. 6103.

Background

Section 301 of the Heroes Earnings
Assistance and Relief Tax Act of 2008,
Public Law 110-245 (122 Stat. 1624) (the
HEART Act), added new section 877A to
subtitle A of the Internal Revenue Code
(Code), and new chapter 15 and new sec-
tion 2801 to subtitle B, effective June 17,
2008. Prior to the addition of chapter 15,
subtitle B contained chapters 11 through
14 relating to the estate tax, the gift tax,
the generation-skipping transfer tax, and
special valuation rules for purposes of
subtitle B. New chapter 15 consists solely
of section 2801.

Prior to the enactment of the HEART
Act, citizens and long-term residents of
the United States who expatriated to avoid
U.S. taxes were subject to an alternative
regime of U.S. income, estate, and gift
taxes under sections 877, 2107, and 2501,
respectively, for a period of 10 years fol-
lowing expatriation. Recognizing that cit-
izens and residents of the United States
generally are subject to estate tax on their
world-wide assets at the time of death,
Congress determined that it was appropri-
ate, in the interests of tax equity, to im-
pose a tax on U.S. citizens or residents
who receive, from an expatriate, a transfer
that would otherwise have escaped U.S.
estate and/or gift taxes as a consequence
of expatriation.

In an explanation of an earlier bill also
proposing enactment of new chapter 15
and section 2801, the Report of the House
Ways and Means Committee states that
citizens and long-term residents of the
United States have a right to physically

September 28, 2015



leave the United States and relinquish
their citizenship or terminate their resi-
dency. See H.R. Rep. No. 110-431
(2007). The Report states that the Com-
mittee believed that the Code should not
be used to discourage individuals from
relinquishing citizenship or terminating
residency. At the same time, however, the
Report states that the Code should not
reward individuals who leave the United
States. The Report concludes that an indi-
vidual’s decision to relinquish citizenship
or terminate long-term residency should
not affect the total amount of taxes im-
posed (that is, it should be “tax neutral”).
The Report further states that, where U.S.
estate or gift taxes are avoided with re-
spect to a transfer of property to a U.S.
person by reason of the expatriation of the
donor, it is appropriate for the recipient to
be subject to a tax similar to the donor’s
avoided transfer taxes.

With the enactment of sections 877A
and 2801, sections 877 and 2107 apply
only to individuals who relinquished
United States citizenship or ceased to be
lawful permanent residents prior to June
17, 2008. Section 2501 generally contin-
ues to apply to any individual, resident or
nonresident, including individuals who
expatriate, whether or not on or after June
17, 2008. Section 2501(a)(3) and (a)(5),
however, provides special rules for expa-
triates subject to section 877(b), which are
not applicable to individuals who expatri-
ate on or after June 17, 2008.

Section 2801 imposes a tax (section
2801 tax) on covered gifts and covered
bequests received by a citizen or resident
of the United States (U.S. citizen or resi-
dent) from a covered expatriate. The sec-
tion 2801 tax applies with regard to any
property transferred to a U.S. citizen or
resident which qualifies as a covered gift
or covered bequest under section 2801,
regardless of whether the property trans-
ferred was acquired by the donor or dece-
dent covered expatriate before or after ex-
patriation.

The value of a covered gift or covered
bequest is its fair market value at the time
the gift or bequest is received by the U.S.
citizen or resident. A U.S. citizen or resi-
dent receiving a covered gift or covered
bequest (U.S. recipient) is liable for pay-
ment of the section 2801 tax imposed un-
der this chapter. A domestic trust that
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receives a covered gift or covered bequest
is treated as a U.S. citizen and therefore is
liable for payment of the section 2801 tax.
A foreign trust may elect to be treated as
a domestic trust (an electing foreign trust)
for this purpose; absent this election, the
trust’s U.S. citizen or resident beneficia-
ries will be taxed as distributions are made
from the trust (a non-electing foreign
trust).

On July 20, 2009, the Treasury Depart-
ment and the IRS issued Announcement
2009-57, 2009-29 IR.B. 158. An-
nouncement 2009-57 put taxpayers on
notice that any covered gift or covered
bequest received on or after June 17,
2008, is subject to the imposition of the
section 2801 tax. = Announcement
2009-57 states that the IRS intends to
issue guidance under section 2801 and
that the due date for reporting, filing, and
payment of the tax imposed under section
2801 will be included in the guidance. The
announcement further provides that the
guidance the IRS intends to issue will
provide a reasonable period of time be-
tween the date of issuance of the guidance
and the date prescribed for the filing of the
return and the payment of the tax.

On October 15, 2009, the Treasury De-
partment and the IRS released Notice
2009-85, 2009-45 L.R.B. 598. Notice
2009-85 generally provides guidance for
individuals who are subject to section
877A (added to the Code together with
section 2801). With respect to gifts and
bequests, section 9 of Notice 2009-85
provides that gifts or bequests from a cov-
ered expatriate on or after June 17, 2008,
are subject to a transfer tax under new
section 2801. Section 9 of Notice
2009-85 further provides that satisfaction
of the reporting and tax obligations under
section 2801 for covered gifts or covered
bequests received on or after June 17,
2008, is deferred pending the issuance of
separate guidance by the IRS.

Explanation of Provisions

The proposed regulations amend title
26 of the Code of Federal Regulations by
adding part 28 (Imposition of Tax on Gifts
and Bequests from Covered Expatriates)
under new section 2801 of the Code. The
proposed regulations are divided into
seven sections.
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Section 28.2801-1 of the proposed reg-
ulations sets forth the general rules of
liability for the tax imposed by section
2801(a). Section 2801 imposes a tax on
United States citizens or residents who
receive, directly or indirectly, covered
gifts or covered bequests (including dis-
tributions from foreign trusts attributable
to covered gifts and covered bequests)
from a covered expatriate. For purposes of
section 2801, domestic trusts and foreign
trusts electing to be treated as domestic
trusts are treated in the same manner as
U.S. citizens.

Definitions

Section 28.2801-2 of the proposed reg-
ulations defines terms for purposes of new
chapter 15. The proposed regulations de-
fine the term “citizen or resident of the
United States” as an individual who is a
citizen or resident of the United States
under the estate and gift tax rules of chap-
ter 11 and chapter 12, respectively, in
subtitle B of the Code. Accordingly,
whether an individual is a “resident” is
based on domicile in the United States,
notwithstanding that section 877A adopts
the income tax definition of that term. The
Treasury Department and the IRS believe
that, because section 2801 imposes a tax
subject to subtitle B, the tax definition of
resident under subtitle B generally should
apply for purposes of section 2801. See
§§ 20.0-1(b)(1) and 25.2501-1(b).

The proposed regulations generally de-
fine the term “covered gift” by reference
to the definition of gift for purposes of
chapter 12 of subtitle B. The proposed
regulations define the term “covered be-
quest” as any property acquired directly or
indirectly because of the death of a cov-
ered expatriate. Such property generally is
property that would have been includible
in the gross estate of the covered expatri-
ate under chapter 11 of subtitle B, had the
covered expatriate been a U.S. citizen or
resident at the time of death.

Section 2801 defines “covered expatri-
ate” by reference to the section
877A(g)(1) definition of that term. Section
877A(g)(1) generally provides that an in-
dividual who expatriates on or after June
17, 2008, is a covered expatriate if, on the
expatriation date, (1) the individual’s av-
erage annual net income tax liability is
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greater than $124,000 (indexed for infla-
tion) for the previous five taxable years,
(2) the individual’s net worth is at least
$2,000,000 (not indexed), or (3) the indi-
vidual fails to certify under penalty of
perjury that he or she has complied with
all U.S. tax obligations for the five pre-
ceding taxable years. See section
877A(g)(1); Notice 2009-85, 2009-45
L.R.B. 598. The proposed regulations pro-
vide that, if an expatriate meets the defi-
nition of a covered expatriate, the expatri-
ate is considered a covered expatriate for
purposes of section 2801 at all times after
the expatriation date, except during any
period beginning after the expatriation
date during which such individual is sub-
ject to United States estate or gift tax as a
U.S. citizen or resident.

Additionally, the proposed regulations
define for purposes of section 2801 the
terms ‘“domestic trust,” “foreign trust,”
“electing foreign trust,” “U.S. recipient,”
“power of appointment,” and “indirect ac-
quisition of property.”

Rules and Exceptions Applicable to
Covered Gifts and Covered Bequests

Section 28.2801-3 addresses the rules
in section 2801(e) and includes rules and
several exceptions applicable to the defi-
nitions of covered gift and covered be-
quest. Exceptions include taxable gifts re-
ported on a covered expatriate’s timely
filed gift tax return, and property included
in the covered expatriate’s gross estate
and reported on such expatriate’s timely
filed estate tax return, provided that the
gift or estate tax due is timely paid. Qual-
ified disclaimers of property made by a
covered expatriate are excepted from the
definitions of a covered gift and covered
bequest. In addition, charitable donations
that would qualify for the estate or gift tax
charitable deduction are excepted from
the terms “covered gift” and “covered be-
quest.”

Section 28.2801-3(c)(4) provides that
a gift or bequest to a covered expatriate’s
U.S. citizen spouse is excepted from the
terms ‘“covered gift” and “covered be-
quest” if the gift or bequest, if given by a
U.S. citizen or resident, would qualify for
the gift or estate tax marital deduction. In
the case of a gift or bequest in trust, this
means that, to the extent the gift or be-
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quest to the trust (or to a separate share of
the trust) would qualify for the estate or
gift tax marital deduction, the gift or be-
quest is not a covered gift or covered
bequest. A gift or bequest of a partial or
terminable interest in property that a cov-
ered expatriate makes to his or her spouse
is excepted from the definitions of a cov-
ered gift and covered bequest only to the
extent that such gift or bequest is qualified
terminable interest property (QTIP), as
defined in section 2523(f) or section
2056(b)(7), and a valid QTIP election is
made. To the extent a covered gift or
covered bequest is made to a non-electing
foreign trust (or to a separate share of such
a trust), a distribution from the trust (or
from the separate share of the trust) to the
U.S. citizen spouse of the covered expa-
triate who funded the trust (whether in
whole or in part) will not qualify for the
exception. Note that gifts and bequests
made by a covered expatriate to his or her
noncitizen spouse are subject to an annual
limit under section 2523(i). Furthermore,
a bequest from a covered expatriate to his
or her noncitizen surviving spouse who is
a U.S. resident is not a covered bequest to
the extent the bequest is made to a quali-
fied domestic trust (QDOT) that satisfies
the requirements of section 2056A and the
corresponding regulations, and for which
a valid QDOT election is made.

Section 28.2801-3(d) provides rules to
implement section 2801(e)(4) regarding
covered gifts and covered bequests made
in trust, including transfers of property in
trust that are subject to a general power of
appointment granted by the covered expa-
triate. In identifying the recipient of such
covered gifts and covered bequests made
in trust, the proposed regulations do not
adopt the gift tax rule of treating the trust
beneficiary or holder of an immediate
right to withdraw the property as the re-
cipient of that property. Instead, for pur-
poses of section 2801, the proposed regu-
lations treat transfers in trust that
constitute covered gifts and covered be-
quests as transfers to the trust, to be taxed
under the rules in section 2801(e)(4). Spe-
cifically, the proposed regulations provide
that, if a covered expatriate makes a trans-
fer in trust and such transfer is a covered
gift or covered bequest, the transfer is
treated as a covered gift or covered be-
quest to the trust, without regard to the
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beneficial interests in the trust or whether
any person has a general power of ap-
pointment or a power of withdrawal over
trust property. Under section 2801(e)(4),
the transfer to the trust will be taxed either
to the trust receiving the covered gift or
covered bequest, in the case of a domestic
trust or electing foreign trust, or to the
U.S. beneficiaries or distributees of a non-
electing foreign trust as trust distributions
are made.

Section 28.2801-3(e) provides two
rules addressing covered gifts and covered
bequests arising from powers of appoint-
ment. First, consistent with the rules in
chapters 11 and 12, the proposed regula-
tions confirm that the exercise, release, or
lapse of a covered expatriate’s general
power of appointment for the benefit of a
U.S. citizen or resident is a covered gift or
covered bequest. Second, the proposed
regulations provide that a covered expa-
triate’s grant of a general power of ap-
pointment over property not held in trust
is a covered gift or covered bequest to the
powerholder as soon as both the power is
exercisable and the transfer of the prop-
erty subject to the power is irrevocable.
See also § 28.2801-4(d)(5)(ii). The pre-
ceding sentence applies only for purposes
of section 2801, and should not be inter-
preted as having any impact on the deter-
mination of whether the grant of a general
power of appointment over property not in
trust is a completed gift for Federal gift
tax purposes, which is a question to be
resolved under chapter 12 without regard
to this provision.

Liability for Section 2801 Tax

Section 28.2801-4 provides specific
rules regarding who is liable for the pay-
ment of the section 2801 tax. Generally,
the U.S. citizen or resident who receives
the covered gift or covered bequest is li-
able. Similarly, the proposed regulations
provide rules explaining that a domestic
trust that receives a covered gift or cov-
ered bequest is treated as a U.S. citizen
and thus is liable for payment of the sec-
tion 2801 tax imposed under this section.
An electing foreign trust also is treated as
a U.S. citizen. See §§ 28.2801-2(b) and
28.2801-5(d). However, a non-electing
foreign trust is not liable for the section
2801 tax. Instead, a U.S. citizen or resi-
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dent who receives a distribution from a
non-electing foreign trust is liable for the
section 2801 tax on the receipt of that
distribution to the extent the distribution is
attributable to covered gifts or covered
bequests to that trust. Under section
2801(e)(4)(B)(ii), that U.S. citizen or res-
ident may be entitled to a limited deduc-
tion under section 164 against income tax
for the section 2801 tax paid on the dis-
tribution. The deduction is limited to the
extent that the section 2801 tax is imposed
on that portion of the distribution that is
reported in the gross income of the U.S.
citizen or resident. Section 28.2801-
4(a)(3)(i1) of the proposed regulations de-
scribes how to compute that deduction.

Section 28.2801-4(a)(2)(ii) of the pro-
posed regulations provides that, in the
case of a domestic trust or an electing
foreign trust, the trust’s payment of the
section 2801 tax for which the trust is
liable does not result in a taxable distribu-
tion under section 2621 of the Code to any
beneficiary of the trust for generation-
skipping transfer (GST) tax purposes.
This provision is consistent with the GST
tax consequences of a trust’s payment of
tax, which differ depending upon whether
the trust or the trust beneficiary is liable
for the tax being paid.

Section 28.2801-4(a)(2)(iv) provides a
special rule for certain non-electing for-
eign trusts that become domestic trusts
(migrated foreign trusts). A migrated for-
eign trust will be treated solely for pur-
poses of section 2801 as a domestic trust
for the entire year during which the
change from foreign trust to domestic
trust occurred. The trust must file a timely
Form 708 for the year in which the trust
becomes a domestic trust and must report
and pay the section 2801 tax on all cov-
ered gifts and covered bequests received
by the trust during the year it becomes a
domestic trust as well as on the portion of
the trust’s value attributable to any cov-
ered gifts and covered bequests received
by the trust prior to the year in which it
becomes a domestic trust determined as of
December 31 of the year prior to the year
it becomes a domestic trust.

Charitable Remainder Trusts

Section 28.2801-4(a)(2)(iii)) of the
proposed regulations provides rules for
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charitable remainder trusts (CRTSs), as de-
fined in section 664, contributions to
which are made by covered expatriates for
the benefit of one or more charitable or-
ganizations described in section 170(c)
and a U.S. citizen or resident other than
such a charitable organization (non-
charitable U.S. citizen or resident). Sec-
tion 2801(e)(3) indicates that the value of
the charitable organization’s remainder
interest in a CRT is excluded from the
definition of a covered gift or covered
bequest. The value of the interest of the
non-charitable U.S. citizen or resident in
such contributions to the CRT is a covered
gift or covered bequest, unless otherwise
excluded.

Under section 664, a CRT must be a
domestic trust. Accordingly, when a cov-
ered expatriate contributes a covered gift
or covered bequest to a CRT, the CRT is
liable for the payment of the section 2801
tax attributable to the value of the non-
charitable U.S. person’s interest in the
trust. Section 664(d)(1)(B) and (d)(2)(B)
and § 1.664-3(a)(4) of the Income Tax
Regulations provide that no amount other
than the annuity or unitrust amount may
be paid “to or for the use of any person
other than an organization described un-
der section 170(c).” This rule has been
applied in Revenue Ruling 82-128
(1982-2 CB 71) to disqualify a trust as a
CRT if the trust could be required to pay
estate taxes by reason of the applicable
state apportionment statute. Thus, if the
CRT’s liability for payment of section
2801 tax attributable to the non-charitable
recipient’s interest in the CRT were to be
deemed comparable to the CRT’s liability
for payment of estate tax, the CRT would
not qualify as a CRT under section 664.

A CRT’s liability for payment of the
section 2801 tax is distinguishable from a
CRT’s liability for payment of estate tax
because the section 2801 tax is imposed
expressly on the CRT under a federal tax
statute, section 2801(e)(4)(A). In addition,
the section 2801 tax is imposed on the
CRT as a primary obligation of the CRT,
rather than an obligation imposed on the
CRT for the payment of a liability belong-
ing to or attributable to another taxpayer.
Accordingly, a CRT’s payment of the sec-
tion 2801 tax on the portion of each trans-
fer to the CRT that is a covered gift or
covered bequest is not a distribution to or
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for the use of any person within the mean-
ing of section 664(d)(1)(B) and (d)(2)(B),
and the CRT’s liability for such a payment
will not cause the trust to be disqualified
as a CRT defined in section 664. The
proposed regulations confirm that the
charitable remainder interest’s share of
each transfer to the CRT is not a covered
gift or covered bequest and provide the
method for computing the net covered
gifts and covered bequests that are taxable
to the CRT under section 2801.

Computation of Section 2801 Tax

Section 28.2801-4 of the proposed
regulations also provides guidance on
how to compute the section 2801 tax.
Generally, the section 2801 tax is deter-
mined by reducing the total amount of
covered gifts and covered bequests re-
ceived during the calendar year by the
section 2801(c) amount, which is the dol-
lar amount of the per-donee exclusion in
effect under section 2503(b) for that cal-
endar year ($14,000 in 2015), and then
multiplying the net amount by the highest
estate or gift tax rate in effect during that
calendar year. The reference to section
2503(b) in section 2801 is included solely
to provide a dollar amount by which to
decrease the U.S. recipient’s aggregate
covered gifts and covered bequests re-
ceived during that calendar year to deter-
mine the amount subject to the section
2801 tax; section 2801 does not incorpo-
rate the substantive rule of section
2503(b) that applies to donors of gifts
under chapter 12. The resulting tax then is
reduced by any estate or gift tax paid to a
foreign country with regard to those trans-
fers. See § 28.2801-4(e).

Value of a Covered Gift or Covered
Bequest

The value of a covered gift or covered
bequest is the fair market value of the
property on the date of its receipt by the
U.S. citizen or resident. Section 28.2801—
4(c) provides that the value of a covered
gift is determined by applying the federal
gift tax valuation principles under section
2512 and chapter 14 and the correspond-
ing regulations. Similarly, the value of a
covered bequest is determined by apply-
ing the federal estate tax valuation princi-
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ples under section 2031 and chapter 14
and the corresponding regulations, but
without regard to sections 2032 and
2032A.

Date of Receipt

The proposed regulations identify the
date of the receipt of a covered gift or
covered bequest by a U.S. citizen or res-
ident. See § 28.2801-4(d). In general, a
covered gift is received on the same date it
is given for purposes of chapter 12. In
general, a covered bequest is received on
the date the property is distributed from
the estate or the covered expatriate’s re-
vocable trust. However, in the case of
property that passes by operation of law or
beneficiary designation upon the covered
expatriate’s death, the date of receipt is
the date of death. The proposed regula-
tions provide more detail with regard to
the determination of the date of receipt of
covered gifts and covered bequests re-
ceived from a non-electing foreign trust,
those received pursuant to powers of ap-
pointment, and those received indirectly.

Foreign Trusts

Section 28.2801-5 of the proposed reg-
ulations provides guidance on the treat-
ment of foreign trusts under section 2801.
If a covered gift or covered bequest is
made to a foreign trust, the section 2801
tax applies to any distribution from that
trust, whether of income or corpus, to a
recipient that is a U.S. citizen or resident,
unless the foreign trust elects to be treated
as a domestic trust for purposes of section
2801. The proposed regulations define the
term “distribution” broadly to include any
direct, indirect, or constructive transfer
from a foreign trust, including each dis-
bursement from such a trust pursuant to
the exercise, release, or lapse of a power
of appointment.

Distributions from Foreign Trusts

The section 2801 tax applies only to
the portion of a distribution from a non-
electing foreign trust that is attributable to
covered gifts and covered bequests con-
tributed to the foreign trust. Section
28.2801-5(c) of the proposed regulations
provides that the amount of the distribu-
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tion attributable to covered gifts and cov-
ered bequests is determined by multiply-
ing the total distribution by a ratio, as in
effect at the time of the distribution, that is
redetermined after each contribution to
the trust. The proposed regulations ex-
plain how to compute that ratio and pro-
vide that each distribution from the for-
eign trust is considered to be made
proportionally from the covered and non-
covered portions of the trust, without any
tracing with regard to particular assets.
One effect of this rule is that the portion of
a distribution from a foreign trust that is
attributable to covered gifts and covered
bequests contributed to the foreign trust
includes the ratable portion of any appre-
ciation and income that has accrued on the
foreign trust’s assets since the contribu-
tion of the covered gifts and covered be-
quests to the foreign trust.

Election by Foreign Trust to Be Treated
as Domestic Trust

Section 2801(e)(4)(B)(iii) provides
that, solely for purposes of section 2801, a
foreign trust may elect to be treated as a
domestic trust. Consequently, the section
2801 tax is imposed on the electing for-
eign trust when it receives covered gifts
and covered bequests, rather than on the
U.S. trust beneficiaries when distributions
are made from the trust. The election may
be made for a calendar year whether or
not the foreign trust received a covered
gift or covered bequest during that calen-
dar year. Section 28.2801-5(d)(3) of the
proposed regulations provides guidance
on the time and manner of making the
election. In order for an election to be
valid, the trustee of the foreign trust must
satisfy several requirements. The trustee
must make the election on a timely filed
Form 708 and, if tax is due, timely pay the
section 2801 tax (as computed under
§ 28.2801-5(d)(3)(iii)) by the due date of
the Form 708 for that year and include a
computation of how the applicable ratio
and tax liability were calculated. Further,
the trustee must designate and authorize a
U.S. agent for purposes of section 2801,
and must agree to file annually a Form
708 either to certify that no covered gifts
or covered bequests were received by the
foreign trust during the calendar year, or
to report and, if tax is due, pay the section
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2801 tax on covered gifts and covered
bequests received by the foreign trust dur-
ing the calendar year. The trustee also
must report the portion of the trust attrib-
utable to covered gifts and covered be-
quests and all distributions attributable to
covered gifts and covered bequests made
to U.S. recipients in years prior to the year
of the election. Finally, the trustee must
notify the permissible U.S. distributees of
the trust that the trustee is making the
election to be treated as a domestic trust
for purposes of section 2801.

Under § 28.2801-5(d)(3)(iii), an elect-
ing foreign trust that received covered
gifts or covered bequests in prior calendar
years when the election to be treated as a
domestic trust was not in effect also must
pay the section 2801 tax liability for all
prior calendar years at the time the elec-
tion is made on Form 708. Such liability is
based on the fair market value of the trust
attributable to covered gifts and covered
bequests as of the last day of the calendar
year immediately preceding the year for
which the election is made, using the ratio
calculated and then in effect under
§ 28.2801-5(c). If the trustee is unable to
determine the portion of the trust attribut-
able to covered gifts and covered be-
quests, then the fair market value of the
entire trust as of the last day of the calen-
dar year immediately preceding the year
for which the election is made is subject to
the section 2801 tax.

A valid election to be treated as a do-
mestic trust is effective as of the begin-
ning of the calendar year for which the
Form 708 is filed. The effect of a valid
election is that, as of such effective date of
the election and until the election is ter-
minated, U.S. citizens and residents re-
ceiving a distribution from that foreign
trust will not be subject to section 2801
tax on that distribution. Instead, the elect-
ing foreign trust, like a domestic trust,
must report and pay the section 2801 tax
on each covered gift and covered bequest
as it is received. The election, however,
will not change the section 2801 tax lia-
bility of the U.S. recipients with regard to
distributions made from the trust prior to
the effective date of the election. The elec-
tion has no impact outside of section 2801
on the taxation or reporting of trust distri-
butions to U.S. persons.
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Dispute as to Amount of Section 2801
Tax Owed by Electing Foreign Trust

If the IRS asserts that additional sec-
tion 2801 tax is due from the electing
foreign trust because, for example, the
trust undervalued the covered gift or cov-
ered bequest or failed to report all covered
gifts and covered bequests, then the IRS
will notify the trustee of the foreign trust
and the U.S. agent of the additional tax
due on the asserted additional value or
additional covered gifts or covered be-
quests, including any penalties and inter-
est, and request payment by the due date
identified in the IRS letter. If the trustee of
the electing foreign trust and the IRS are
unable to come to an agreement and the
trustee fails to timely pay the additional
tax and other asserted amounts, then the
election is deemed to be an “imperfect
election.” This means that the election
terminates as of the first day of the calen-
dar year for which the IRS asserts that the
additional section 2801 tax is due. In this
event, the covered gifts and covered be-
quests for which the return was timely
filed, but only to the extent of the value on
which the section 2801 tax was timely
paid, are no longer considered to be cov-
ered gifts or covered bequests for pur-
poses of determining the ratio under
§ 28.2801-5(c)(1), and distributions relat-
ing to such amounts will not be taxable to
a U.S. citizen or resident who receives a
trust distribution. However, with regard to
the asserted additional value or additional
covered gifts or covered bequests on
which the trust did not timely pay the
section 2801 tax asserted by the IRS, the
foreign trust is not an electing foreign
trust and thus is not the taxpayer respon-
sible for the payment of that additional
section 2801 tax. Instead, as of the effec-
tive date of the termination of the trust’s
election, the wusual rule of section
2801(e)(4)(B) applies with regard to the
taxation of distributions from foreign
trusts. Specifically, the U.S. citizens or
residents who receive any trust distribu-
tions on or after the effective date of the
terminated election should take into con-
sideration the additional value or addi-
tional covered gifts or covered bequests
asserted by the IRS in determining the
ratio under § 28.2801-5(c)(1) to be ap-
plied to such distributions. If the U.S.
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recipient does not take the additional
value or additional covered gifts or cov-
ered bequests asserted by the IRS into
consideration in computing that ratio, and
the IRS challenges the computation of that
ratio during its review of the U.S. recipi-
ent’s Form 708 reporting the distribution,
the IRS’s assertion of the additional value
or additional covered gifts or covered be-
quests then will become an issue to be
resolved as part of the usual examination
process for the U.S. recipient’s Form 708.
See § 28.2801-5(e), Example 4.

Termination of Status as Electing
Foreign Trust

An electing foreign trust’s failure to
file the Form 708 on an annual basis or to
timely pay its section 2801 tax terminates
that foreign trust’s election to be treated as
a domestic trust as of the first day of the
calendar year for which the certification is
not timely made or for which its section
2801 tax is not timely paid. But see
§ 28.2801-5(d)(6) in the case of a dispute
as to the amount of section 2801 tax owed
by an electing foreign trust. In the event of
the termination of the election, the trustee
should notify the permissible U.S. dis-
tributees of the effective date of the ter-
mination and that each U.S. recipient of a
distribution made from the foreign trust
on or after that date is subject to the sec-
tion 2801 tax to the extent the distribution
is attributable to covered gifts or covered
bequests. After an election is terminated, a
foreign trust is not prohibited from mak-
ing a new election to be treated as a do-
mestic trust by complying with all appli-
cable requirements.

Other Provisions

Section 28.2801-6(a) addresses how
the basis rules under sections 1014,
1015(a), and 1022 impact the determina-
tion of the U.S. recipient’s basis in the
covered gift or covered bequest. Unlike
section 1015(d), which generally allows
gift tax paid on the gift to be added to the
donee’s basis, section 2801 does not pro-
vide a similar basis adjustment for the
payment of the section 2801 tax.

Section 28.2801-6(b) clarifies the ap-
plicability of the GST tax to certain sec-
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tion 2801 transfers and cross-references
the GST rules.

Section 28.2801-6(c) discusses the in-
teraction of section 2801 and the informa-
tion reporting provisions of sections
6039F and 6048(c). Generally, pursuant to
section 6039F and Notice 97-34, 1997-1
CB 422, a U.S. person (other than an
organization described in section 501(c)
and exempt from tax under section
501(a)) who receives a gift or bequest
(including a covered gift or covered be-
quest) from a foreign person (other than
through a foreign trust) must report such
gift or bequest on Part IV of Form 3520,
“Annual Return to Report Transactions
with Foreign Trusts and Receipt of Cer-
tain Foreign Gifts,” if the total value of
such gifts and bequests exceeds a certain
threshold. A U.S. citizen or resident, as
defined under § 28.2801-2(b) and thus
including a domestic trust as defined in
§ 28.2801-2(c), but not including a for-
eign trust that elects to be treated as a
domestic trust, is included within the def-
inition of a U.S. person for purposes of
section 6039F.

Under section 6039F(c)(1)(A), if a
U.S. person fails to furnish all of the in-
formation regarding the gift or bequest in
accordance with the requirements of Form
3520, and any related guidance, within the
time prescribed (in the case of a U.S.
citizen or resident, the time for filing the
Form 1040, including extensions), then,
absent reasonable cause, a monthly pen-
alty of 5 percent of the amount of the gift
or bequest (not to exceed 25 percent) may
be imposed until such information is fur-
nished. In addition, the tax consequences
of the receipt of such gift or bequest may
be determined by the Secretary. Taxpay-
ers should be aware that the information
reported on Part IV of Form 3520,
whether or not timely filed, may be con-
sidered in determining whether a U.S. cit-
izen or resident received a covered gift or
covered bequest.

Pursuant to section 6048(c) and Notice
97-34, a U.S. person must report any dis-
tributions received from a foreign trust on
Part III of Form 3520. Under section
6677(a), a penalty of the greater of
$10,000 or 35 percent of the gross value
of the distribution may be imposed on a
U.S. person who fails to timely report the
distribution. A U.S. citizen or resident, as
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defined in § 28.2801-2(b), but not includ-
ing a foreign trust that elects to be treated
as a domestic trust, generally would be
required to report such a distribution un-
der section 6048(c).

Further, if adequate records are not
provided to determine the treatment of
such a distribution, to the extent provided
in Notice 97-34, as modified by the in-
structions to Form 3520 and any subse-
quent guidance, such distribution may be
treated as an accumulation distribution in-
cludible in the gross income of the distrib-
utee. Taxpayers similarly should be aware
that information reported on Part III of
Form 3520 may be used to determine if a
U.S. citizen or resident received a trust
distribution attributable to a covered gift
or covered bequest.

Finally, § 28.2801-6(d) addresses the
section 6662 accuracy-related penalties on
underpayments of tax, the section 6651
failure to file and pay penalties, and the
section 6695A penalty on substantial and
gross valuation misstatements attributable
to incorrect appraisals. The Treasury De-
partment and the IRS recognize that tax-
payers have had to defer their tax report-
ing and payment obligations with respect
to covered gifts and covered bequests re-
ceived after the effective date of section
2801 (as described in Notice 2009-85).
Thus, there may be circumstances under
which a taxpayer who received a covered
gift or covered bequest in a year prior to
the issuance of final regulations may have
difficulty in complying with the deferred
filing and payment requirements with re-
spect to those receipts. A taxpayer who
establishes that such failure in this regard
is due to reasonable cause and not to will-
ful neglect will not be subject to the sec-
tion 6651 penalties for failure to file or
pay. The determination of whether an ex-
ception to the other penalties applies will
be made on a case-by-case basis.

Section 28.2801-7 provides guidance
on the responsibility of a U.S. recipient, as
defined in § 28.2801-2(e), to determine if
tax under section 2801 is due. The Trea-
sury Department and the IRS realize that,
because the tax imposed by this section is
imposed on the U.S. citizen or resident
receiving a covered gift or covered be-
quest, rather than on the donor or decedent
covered expatriate making the gift or be-
quest, U.S. taxpayers may have difficulty
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determining whether they are liable for
any tax under section 2801. Nevertheless,
the same standard of due diligence that
applies to any other taxpayer to determine
whether the taxpayer has a tax liability or
a filing requirement also applies to U.S.
citizens and residents under this section.
Accordingly, it is the responsibility of
each U.S. citizen or resident receiving a
gift or bequest, whether directly or indi-
rectly, from an expatriate (as defined in
section 877A(g)(2)) to determine its tax
obligations under section 2801. Thus, the
burden is on that U.S. citizen or resident
to determine whether the expatriate was a
covered expatriate (as defined in section
877A(g)(1)) and, if so, whether the gift or
bequest was a covered gift or covered
bequest.

The Treasury Department and the IRS
understand that a U.S. citizen or resident
receiving a gift or bequest from an expa-
triate may be unable to obtain directly
from the expatriate, the expatriate’s attor-
ney, the expatriate’s executor, or other
reliable sources the information necessary
to make the above determinations. If the
IRS receives a request from a U.S. citizen
or resident who received a gift from an
expatriate who has consented to the dis-
closure of certain return information to
that donee, a gift from an expatriate who
is deceased at the time of the request, or a
bequest from an expatriate, the IRS may
in certain circumstances disclose to such
U.S. citizen or resident the return or return
information of the donor or decedent ex-
patriate that may assist the U.S. citizen or
resident in determining whether the donor
or decedent was a covered expatriate and
whether the transfer was a covered gift or
covered bequest. See section 6103. The
types of information and requirements and
procedures for requesting such informa-
tion will be set forth in guidance pub-
lished in the Internal Revenue Bulletin.

Although the IRS, if authorized, may
disclose returns and return information
upon request, the IRS will not make the
determinations as to whether an expatriate
from whom a gift or bequest was received
was a covered expatriate or whether the
gift or bequest was a covered gift or cov-
ered bequest. Furthermore, the U.S. citi-
zen or resident receiving a gift or bequest
from an expatriate may not rely on any
information provided by the IRS that the
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U.S. citizen or resident knows or has rea-
son to know is incorrect. These determi-
nations are the responsibility of the U.S.
citizen or resident.

The proposed regulations provide that,
if a living expatriate donor does not au-
thorize the IRS to release to a U.S. citizen
or resident the donor’s relevant return or
return information, there is a rebuttable
presumption that the expatriate donor is a
covered expatriate and that each gift from
that expatriate to a U.S. citizen or resident
is a covered gift. A taxpayer who reason-
ably concludes that a gift or bequest is not
subject to section 2801 and intends to
rebut the presumption may choose to file a
protective return to start the period for
assessment of any section 2801 tax. See
§§ 28.2801-7(b)(2), 28.6011-1(b).

Administrative Regulations

The proposed regulations also include
administrative regulations that address fil-
ing and payment due dates, returns, exten-
sion requests, and recordkeeping require-
ments with respect to the section 2801 tax.

See §§ 28.6001-1, 28.6011-1,
28.6060-1,  28.6071-1,  28.6081-1,
28.6091-1,  28.6101-1,  28.6107-1,
28.6109-1,  28.6151-1, 28.6694-1,
28.6694-2, 28.6694-3, 28.6694-4,

28.6695-1, 28.6696-1, 28.7701-1. Sec-
tion 28.6011-1(a) provides the return re-
quirements to report the receipt of covered
gifts and covered bequests from covered
expatriates using Form 708.

The Treasury Department and the IRS
will permit the filing of a protective Form
708, unaccompanied by any payment of
tax under section 2801, in limited circum-
stances when a U.S. citizen or resident
receives a gift or bequest from an expatri-
ate and reasonably concludes, after exer-
cising due diligence, that the gift or be-
quest is not a covered gift or covered
bequest from a covered expatriate. The
mere absence of information confirming
that the expatriate is a covered expatriate
or that the gift or bequest is a covered gift
or covered bequest is not a sufficient basis
for a protective return. Section 28.6011—
1(b)(i) provides that filing a protective
Form 708, together with the required at-
tachments, will start the period for the
assessment of any section 2801 tax.
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The IRS intends to issue Form 708
once these regulations are published as
final regulations in the Federal Register.
The IRS will provide the due date for
filing Form 708 and for payment of the
section 2801 tax liability in the final reg-
ulations. Consistent with Announcement
2009-57, U.S. recipients will be given a
reasonable period of time after the date
the final regulations are published in the
Federal Register to file the Form 708 and
to pay the section 2801 tax on covered
gifts and covered bequests received on or
after June 17, 2008, and before the date of
publication of the final regulations in the
Federal Register. Interest will not accrue
on the section 2801 tax liability for any
taxable years until the due date for pay-
ment, as specified in the final regulations,
has passed.

Effect on Other Documents

The following publication will be ob-
solete when regulations finalizing these
proposed regulations are published in the
Federal Register:

Announcement
LR.B. 158.

2009-57, 2009-29

Special Analyses

Certain IRS regulations, including this
one, are exempt from the requirements of
Executive Order 12866, as supplemented
and reaffirmed by Executive Order 13563.
Therefore, a regulatory impact assessment
is not required. It has been determined that
section 553(b) of the Administrative Pro-
cedure Act (5 U.S.C. chapter 5) does not
apply to these regulations. Pursuant to the
Regulatory Flexibility Act (5 U.S.C.
chapter 6), it is hereby certified that this
regulation will not have a significant eco-
nomic impact on a substantial number of
small entities. This certification is based
on the fact that this regulation does not
affect small entities because it applies to
individuals and certain trusts. Accord-
ingly, a regulatory flexibility analysis is
not required. Pursuant to section 7805(f)
of the Code, these proposed regulations
have been submitted to the Chief Counsel
for Advocacy of the Small Business Ad-
ministration for comment on their impact
on small businesses.
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Statement of Availability for
Documents Published in the Internal
Revenue Bulletin

For copies of recently issued revenue
procedures, revenue rulings, notices,
and other guidance published in the In-
ternal Revenue Bulletin or Cumulative
Bulletin, please visit the IRS Web site at
http://www.irs.gov.

Drafting Information

The principal authors of these regula-
tions are Karlene Lesho and Leslie Fin-
low, Office of the Associate Chief Coun-
sel (Passthroughs and Special Industries).
However, other personnel from the Trea-
sury Department and the IRS participated
in their development.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any comments that are
submitted timely to the IRS as prescribed
in this preamble under the “Addresses”
heading. The Treasury Department and
the IRS request comments on all aspects
of the proposed regulations. In particular,
comments are requested with respect to
the following issues:

1. How to calculate the amount of a
distribution from a foreign trust that is
attributable to a covered gift or covered
bequest if the U.S. recipient does not have
adequate books and records or informa-
tion available to make such a determina-
tion.

2. How to minimize the burden associ-
ated with a foreign trust making an elec-
tion to be treated as a domestic trust while
adequately securing the government’s in-
terest in collecting the tax from the for-
eign trust.

3. How contributions to or distributions
from a non-electing foreign trust to a U.S.
citizen spouse could qualify for the mari-
tal exception in section 2801(e)(3), taking
into account the rules applicable to do-
mestic trusts and foreign trusts in section
2801(e)(4).

All comments will be available at
www.regulations.gov or upon request.

A public hearing has been scheduled
for January 6, 2016, at 10 a.m. in the IRS
Auditorium Internal Revenue Building,
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1111 Constitution Avenue, N.W., Wash-
ington, DC. Due to building security pro-
cedures, visitors must enter at the Consti-
tution Avenue entrance. In addition, all
visitors must present photo identification
to enter the building. Because of access
restrictions, visitors will not be admitted
beyond the immediate entrance area more
than 30 minutes before the hearing starts.
For more information about having your
name placed on the building access list to
attend the hearing, see the “FOR FUR-
THER INFORMATION CONTACT”
section of this preamble.

The rules of 26 CFR 601.601(a)(3) ap-
ply to the hearing. Persons who wish to
present oral comments at the hearing must
submit electronic or written comments
and an outline of the topics to be dis-
cussed and the time to be devoted to each
topic (a signed original and eight (8) cop-
ies) by December 9, 2015. A period of 10
minutes will be allotted to each person for
making comments. Copies of the agenda
will be available free of charge at the

meeting.
® % %k ok

Proposed Amendments to the
Regulations

Accordingly, 26 CFR chapter 1 is pro-
posed to be amended by adding part 28 to
subchapter B as follows:

Paragraph 1. Part 28 is proposed to be
added to read as follows:

PART 28 —IMPOSITION OF TAX ON
GIFTS AND BEQUESTS FROM
COVERED EXPATRIATES

§ 28.2801-0 Table of contents.

28.2801-1 Tax on certain gifts and be-
quests from covered expatriates.

28.2801-2 Definitions.

28.2801-3 Rules and exceptions appli-
cable to covered gifts and covered be-
quests.

28.2801-4 Liability for and payment
of tax on covered gifts and covered be-
quests; computation of tax.

28.2801-5 Foreign trusts.

28.2801-6 Special rules and cross-
references.

28.2801-7 Determining responsibility
under section 2801.

28.6001-1 Records required to be kept.

28.6011-1 Returns.
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28.6060—1 Reporting requirements for
tax return preparers.

28.6071-1 Time for filing returns.

28.6081-1 Automatic extension of
time for filing returns reporting gifts and
bequests from covered expatriates.

28.6091-1 Place for filing returns.

28.6101-1 Period covered by returns.

28.6107-1 Tax return preparer must
furnish copy of return or claim for refund
to taxpayer and must retain a copy or
record.

28.6109—1 Tax return preparers fur-
nishing identifying numbers for returns or
claims for refund.

28.6151-1 Time and place for paying
tax shown on returns.

28.6694—1 Section 6694 penalties ap-
plicable to return preparer.

28.6694—-2 Penalties for understate-
ment due to an unreasonable position.

28.6694 -3 Penalty for understatement
due to willful, reckless, or intentional con-
duct.

28.6694—4 Extension of period of col-
lection when tax return preparer pays 15
percent of a penalty for understatement of
taxpayer’s liability and certain other pro-
cedural matters.

28.6695—1 Other assessable penalties
with respect to the preparation of tax re-
turns for other persons.

28.6696—1 Claims for credit or refund
by tax return preparers and appraisers.

28.7701-1 Tax return preparer.

Authority: 26 U.S.C. 7805

Section 28.6001-1 also issued under
26 U.S.C. 6001(a).

Section 28.6011(a)-1 also issued under
26 U.S.C. 6011(a).

Section 28.6060-1 also issued under
26 U.S.C. 6060(a).

Section 28.6071(a)-1 also issued under
26 U.S.C. 6071(a).

Section 28.6081-1 also issued under
26 U.S.C. 6081(a).

Section 28.6091-1 also
26 U.S.C. 6091.

Section 28.6101-1 also issued under
26 U.S.C. 6101.

Section 28.6107-1 also
26 U.S. C. 6107(c).

Section 28.6109-1 also issued under
26 U.S.C. 6109(a).

Section 28.6151-1 also
26 U.S.C. 6151.

issued under

issued under

issued under
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Section 28.6695—1 also issued under
26 U.S.C. 6695(b).

Section 28.6696—1 also issued under
26 U.S.C. 6696(c).

§ 28.2801-0 Table of contents.

This section lists the captions in
§§ 28.2801-1 through 28.2801-7.

§ 28.2801-1 Tax on certain gifts and
bequests from covered expatriates.

(a) In general.
(b) Effective/applicability date.

§ 28.2801-2 Definitions.

(a) Overview.

(b) Citizen or resident of the United
States.

(c) Domestic trust.

(d) Foreign trust.

(1) In general.

(2) Electing foreign trust

(e) U.S. recipient.

(f) Covered bequest.

(g) Covered gift.

(h) Expatriate and covered expatriate.

(1) Indirect acquisition of property.

(j) Power of appointment.

(k) Effective/applicability date.

§ 28.2801-3 Rules and exceptions
applicable to covered gifts and covered
bequests.

(a) Covered gift.

(b) Covered bequest.

(c) Exceptions to covered gift and cov-
ered bequest.

(1) Reported taxable gifts.

(2) Property reported as subject to es-
tate tax.

(3) Transfers to charity.

(4) Transfers to spouse.

(5) Qualified disclaimers.

(d) Covered gifts and covered bequests
made in trust.

(e) Powers of appointment.

(1) Covered expatriate as holder of
power.

(2) Covered expatriate as grantor of
power.

(f) Examples.

(g) Effective/applicability date.
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§ 28.2801—4 Liability for and payment
of tax on covered gifts and covered
bequests; computation of tax.

(a) Liability for tax.

(1) U.S. citizen or resident.

(2) Domestic trust.

(i) In general.

(i1) Generation-skipping transfer tax.

(iii) Charitable remainder trust.

(iv) Migrated foreign trust.

(3) Foreign trust.

(i) In general.

(i1) Income tax deduction.

(b) Computation of tax.

(1) In general.

(2) Net covered gifts and covered be-
quests.

(c) Value of covered gift or covered
bequest.

(d) Date of receipt.

(1) In general.

(2) Covered gift.

(3) Covered bequest.

(4) Foreign trusts.

(5) Powers of appointment.

(i) Covered expatriate as holder of
power.

(i) Covered expatriate as grantor of
power.

(6) Indirect receipts.

(e) Reduction of tax for foreign estate
or gift tax paid.

(f) Examples.

(g) Effective/applicability date.

§ 28.2801-5 Foreign trusts.

(a) In general.

(b) Distribution defined.

(c) Amount of distribution attributable
to covered gift or covered bequest.

(1) Section 2801 ratio.

(1) In general.

(i) Computation.

(2) Effect of reported transfer and tax
payment.

(3) Inadequate information to calculate
section 2801 ratio.

(d) Foreign trust treated as domestic
trust.

(1) Election required.

(2) Effect of election.

(3) Time and manner of making the
election.

(i) When to make the election.

(i) Requirements for a valid election.
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(iii) Section 2801 tax payable with the
election.

(iv) Designation of U.S. agent.

(A) In general.

(B) Role of designated agent.

(C) Effect of appointment of agent.

(4) Annual certification or filing re-
quirement.

(5) Duration of status as electing for-
eign trust.

(i) In general.

(i) Termination.

(iii) Subsequent elections.

(6) Dispute as to amount of section
2801 tax owed by electing foreign trust.

(i) Procedure.

(i1) Effect of timely paying the addi-
tional section 2801 tax amount.

(iii) Effect of failing to timely pay the
additional section 2801 tax amount (im-
perfect election).

(A) In general.

(B) Notice to permissible beneficiaries.

(C) Reasonable cause.

(D) Interim period.

(7) No overpayment caused solely by
virtue of defect in election.

(e) Examples.

(f) Effective/applicability date.

§ 28.2801-6 Special rules and cross-
references.

(a) Determination of basis.

(b) Generation-skipping transfer tax.

(¢) Information returns.

(1) Gifts and bequests.

(2) Foreign trust distributions.

(3) Penalties and use of information.

(d) Application of penalties.

(1) Accuracy-related penalties on un-
derpayments.

(2) Penalty for substantial and gross
valuation misstatements attributable to in-
correct appraisals.

(3) Penalty for failure to file a return
and to pay tax.

(e) Effective/applicability date.

§ 28.2801-7 Determining responsibility
under section 2801.

(a) Responsibility of recipients of gifts
and bequests from expatriates.

(b) Disclosure of return and return in-
formation.

(1) In general.
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(2) Rebuttable presumption.
(c) Effective/applicability date.

§ 28.2801-1 Tax on certain gifts and
bequests from covered expatriates.

(a) In general. Section 2801 of the In-
ternal Revenue Code (Code) imposes a
tax (section 2801 tax) on covered gifts and
covered bequests, including distributions
from foreign trusts attributable to covered
gifts or covered bequests, received by a
United States citizen or resident (U.S. cit-
izen or resident) from a covered expatriate
during a calendar year. Domestic trusts, as
well as foreign trusts electing to be treated
as domestic trusts for purposes of section
2801, are subject to tax under section
2801 in the same manner as if the trusts
were U.S. citizens. See section
2801(e)(4)(A)(1) and (e)(4)(B)(ii). Ac-
cordingly, the section 2801 tax is paid by
the U.S. citizen or resident, domestic trust,
or foreign trust electing to be treated as a
domestic trust for purposes of section
2801 that receives the covered gift or cov-
ered bequest. For purposes of this part 28,
references to a U.S. citizen or U.S. citi-
zens are considered to include a domestic
trust and a foreign trust electing to be
treated as a domestic trust for purposes of
section 2801.

(b) Effective/applicability date. This
section applies on and after the date of
publication of a Treasury decision adopt-
ing these rules as final regulations in the
Federal Register. Once these regulations
have been published as final regulations in
the Federal Register, taxpayers may rely
upon the final rules of this part for the
period beginning June 17, 2008, and end-
ing on the date preceding the date these
regulations are published as final regula-
tions in the Federal Register.

§ 28.2801-2 Definitions.

(a) Overview. This section provides
definitions of terms applicable solely for
purposes of section 2801 and the corre-
sponding regulations.

(b) Citizen or resident of the United
States. A citizen or resident of the United
States (U.S. citizen or resident) is an in-
dividual who is a citizen or resident of the
United States under the rules applicable
for purposes of chapter 11 or 12 of the
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Code, as the case may be, at the time of
receipt of the covered gift or covered be-
quest. Furthermore, for purposes of this
part 28, references to U.S. citizens also
include domestic trusts, as well as foreign
trusts electing to be treated as a domestic
trust under § 28.2801-5(d). See
§ 28.2801-1(a)(1).

(c) Domestic trust. The term domestic
trust means a trust defined in section
7701(a)(30)(E). For purposes of this part
28, references to a domestic trust include
a foreign trust that elects under
§ 28.2801-5(d) to be treated as a domestic
trust solely for purposes of section 2801.

(d) Foreign trust. (1) In general. The
term foreign trust means a trust defined in
section 7701(a)(31).

(2) Electing foreign trust. The term
electing foreign trust is a foreign trust that
has in effect a valid election to be treated
as a domestic trust solely for purposes of
section 2801. See § 28.2801-5(d).

(e) U.S. recipient. The term U.S. recip-
ient means a citizen or resident of the
United States, a domestic trust, and an
electing foreign trust that receives a cov-
ered gift or covered bequest, whether di-
rectly or indirectly, during the calendar
year. The term U.S. recipient includes
U.S. citizens or residents receiving a dis-
tribution from a foreign trust not electing
to be treated as a domestic trust for pur-
poses of section 2801 if the distributions
are attributable (in whole or in part) to one
or more covered gifts or covered bequests
received by the foreign trust. This term
also includes the U.S. citizen or resident
shareholders, partners, members, or other
interest-holders, as the case may be (if
any), of a domestic entity that receives a
covered gift or covered bequest.

(f) Covered bequest. The term covered
bequest means any property acquired di-
rectly or indirectly by reason of the death
of a covered expatriate, regardless of its
situs and of whether such property was
acquired by the covered expatriate before
or after expatriation from the United
States. The term also includes distribu-
tions made by reason of the death of a
covered expatriate from a foreign trust
that has not elected under § 28.2801-5(d)
to be treated as a domestic trust for pur-
poses of section 2801 to the extent the
distributions are attributable to covered
gifts or covered bequests made to the for-
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eign trust. See § 28.2801-3 for additional
rules and exceptions applicable to the
term covered bequest.

(g) Covered gift. The term covered gift
means any property acquired by gift di-
rectly or indirectly from an individual
who is a covered expatriate at the time the
property is received by a U.S. citizen or
resident, regardless of its situs and of
whether such property was acquired by
the covered expatriate before or after ex-
patriation from the United States. The
term also includes distributions made,
other than by reason of the death of a
covered expatriate, from a foreign trust
that has not elected under § 28.2801-5(d)
to be treated as a domestic trust for pur-
poses of section 2801 to the extent the
distributions are attributable to covered
gifts or covered bequests made to the for-
eign trust. See § 28.2801-3 for additional
rules and exceptions applicable to the
term covered gift.

(h) Expatriate and covered expatriate.
The term expatriate has the same meaning
for purposes of section 2801 as that term
has in section 877A(g)(2). The term cov-
ered expatriate has the same meaning for
purposes of section 2801 as that term has
in section 877A(g)(1). The determination
of whether an individual is a covered ex-
patriate is made as of the expatriation date
as defined in section 877A(g)(3), and if an
expatriate meets the definition of a cov-
ered expatriate, the expatriate is consid-
ered a covered expatriate for purposes of
section 2801 at all times after the expatri-
ation date. However, an expatriate (as de-
fined in section 877A(g)(2)) is not treated
as a covered expatriate for purposes of
section 2801 during any period beginning
after the expatriation date during which
such individual is subject to United States
estate or gift tax (chapter 11 or chapter 12
of subtitle B) as a U.S. citizen or resident.
See section 877A(g)(1)(C). An individu-
al’s status as a covered expatriate will be
determined as of the date of the most
recent expatriation, if there has been more
than one.

(1) Indirect acquisition of property. An
indirect acquisition of property, as re-
ferred to in the definitions of a covered
gift and covered bequest, includes—

(1) Property acquired as a result of a
transfer that is a covered gift or covered
bequest to a corporation or other entity
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other than a trust or estate, to the extent of
the respective ownership interest of the
recipient U.S. citizen or resident in the
corporation or other entity;

(2) Property acquired by or on behalf
of a U.S. citizen or resident, either from a
covered expatriate or from a foreign trust
that received a covered gift or covered
bequest, through one or more other for-
eign trusts, other entities, or a person not
subject to the section 2801 tax;

(3) Property paid by a covered expatri-
ate, or distributed from a foreign trust that
received a covered gift or covered be-
quest, in satisfaction of a debt or liability
of a U.S. citizen or resident, regardless of
the payee of that payment or distribution;

(4) Property acquired by or on behalf
of a U.S. citizen or resident pursuant to a
non-covered expatriate’s power of ap-
pointment granted by a covered expatriate
over property not in trust, unless the prop-
erty previously was subjected to section
2801 tax upon the grant of the power or
the covered expatriate had no more than a
non-general power of appointment over
that property; and

(5) Property acquired by or on behalf
of a U.S. citizen or resident in other trans-
fers not made directly by the covered ex-
patriate to the U.S. citizen or resident.

(G) Power of appointment. The term
power of appointment refers to both a
general and non-general power of ap-
pointment. A general power of appoint-
ment is as defined in sections 2041(b) and
2514(c) of the Code and a non-general
power of appointment is any power of
appointment that is not a general power of
appointment.

(k) Effective/applicability date. This
section applies on and after the date of
publication of a Treasury decision adopt-
ing these rules as final regulations in the
Federal Register. Once these regulations
have been published as final regulations in
the Federal Register, taxpayers may rely
upon the final rules of this part for the
period beginning June 17, 2008, and end-
ing on the date preceding the date these
regulations are published as final regula-
tions in the Federal Register.

§ 28.2801-3 Rules and exceptions ap-
plicable to covered gifts and covered be-
quests.

(a) Covered gift. Subject to the provi-
sions of paragraphs (c), (d), and (e) of this
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section, the term gift as used in the defi-
nition of covered gift in § 28.2801-2(g)
has the same meaning as in chapter 12 of
subtitle B, but without regard to the ex-
ceptions in section 2501(a)(2), (a)(4), and
(a)(5), the per-donee exclusion under sec-
tion 2503(b) for certain transfers of a pres-
ent interest, the exclusion under section
2503(e) for certain educational or medical
expenses, and the waiver of certain pen-
sion rights under section 2503(f).

(b) Covered bequest. Subject to the
provisions of paragraphs (c), (d), and (e)
of this section, property acquired “by rea-
son of the death of a covered expatriate”
as described in the definition of covered
bequest in § 28.2801-2(f) includes any
property that would have been includible
in the gross estate of the covered expatri-
ate under chapter 11 of subtitle B if the
covered expatriate had been a U.S. citizen
at the time of death. Therefore, in addition
to the items described in § 28.2801-2(f),
the term covered bequest includes, with-
out limitation, property or an interest in
property acquired by reason of a covered
expatriate’s death—

(1) By bequest, devise, trust provision,
beneficiary designation or other contrac-
tual arrangement, or by operation of law;

(2) That was transferred by the covered
expatriate during life, either before or af-
ter expatriation, and which would have
been includible in the covered expatriate’s
gross estate under section 2036, section
2037, or section 2038 had the covered
expatriate been a U.S. citizen at the time
of death;

(3) That was received for the benefit of
a covered expatriate from such covered
expatriate’s spouse, or predeceased
spouse, for which a valid qualified termi-
nable interest property (QTIP) election
was made on such spouse’s, or prede-
ceased spouse’s, Form 709, “U.S. Gift
(and Generation-Skipping Transfer) Tax
Return,” Form 706, “United States Estate
(and Generation-Skipping Transfer) Tax
Return,” or Form 706-NA, “United States
Estate (and Generation-Skipping Trans-
fer) Tax Return, Estate of nonresident not
a citizen of the United States,” which
would have been included in the covered
expatriate’s gross estate under section
2044 if the covered expatriate was a U.S.
citizen at the time of death; or
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(4) That otherwise passed from the
covered expatriate by reason of death,
such as—

(i) Property held by the covered expa-
triate and another person as joint tenants
with right of survivorship or as tenants by
the entirety, but only to the extent such
property would have been included in the
covered expatriate’s gross estate under
section 2040 if the covered expatriate had
been a U.S. citizen at the time of death;

(i1) Any annuity or other payment that
would have been includible in the covered
expatriate’s gross estate if the covered ex-
patriate had been a U.S. citizen at the time
of death;

(iii) Property subject to a general
power of appointment held by the covered
expatriate at death; or

(iv) Life insurance proceeds payable
upon the covered expatriate’s death that
would have been includible in the covered
expatriate’s gross estate under section
2042 if the covered expatriate had been a
U.S. citizen at the time of death.

(c) Exceptions to covered gift and cov-
ered bequest. The following transfers
from a covered expatriate are exceptions
to the definition of covered gift and cov-
ered bequest.

(1) Reported taxable gifts. A transfer of
property that is a taxable gift under sec-
tion 2503(a) and is reported on the do-
nor’s timely filed Form 709 is not a cov-
ered gift, provided that the donor also
timely pays the gift tax, if any, shown as
due on that return. A transfer excluded
from the definition of a taxable gift, such
as a transfer of a present interest not in
excess of the annual exclusion amount
under section 2503(b), is not excluded
from the definition of a covered gift under
this paragraph (c)(1) even if reported on
the donor’s Form 709.

(2) Property reported as subject to es-
tate tax. Property that is included in the
gross estate of the covered expatriate and
is reported on a timely filed Form 706 or
Form 706-NA is not a covered bequest,
provided that the estate also timely pays
the estate tax, if any, shown as due on that
return. For this purpose, estate tax im-
posed on distributions from or on the re-
mainder of a qualified domestic trust
(QDOT) are deemed to be reported on a
timely filed Form 706, if the tax due
thereon was timely paid. Thus, if the cov-
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ered expatriate’s gross estate is not of
sufficient value to require the filing of a
Form 706 -NA, for example, and no Form
706-NA is timely filed, the property pass-
ing from that covered expatriate is not
excluded from the definition of a covered
bequest under the rule of this paragraph
(¢)(2). Further, this exclusion does not
apply to the property not on such a form,
whether or not subject to United States
estate tax (that is, non U.S.-situs property
that passes to U.S. citizens or residents).

(3) Transfers to charity. A gift to a
donee described in section 2522(b) or a
bequest to a beneficiary described in sec-
tion 2055(a) is not a covered gift or cov-
ered bequest to the extent a charitable
deduction under section 2522 or section
2055 would have been allowed if the cov-
ered expatriate had been a U.S. citizen or
resident at the time of the transfer.

(4) Transfers to spouse. A transfer
from a covered expatriate to the covered
expatriate’s spouse is not a covered gift or
covered bequest to the extent a marital
deduction under section 2523 or section
2056 would have been allowed if the cov-
ered expatriate had been a U.S. citizen or
resident at the time of the transfer. To the
extent that a gift or bequest to a trust (or to
a separate share of the trust) would qualify
for the marital deduction, the gift or be-
quest is not a covered gift or covered
bequest. For purposes of this paragraph
(c)(4), a marital deduction is deemed not
to be allowed for qualified terminable in-
terest property (QTIP) or for property in a
qualified domestic trust (QDOT) unless a
valid QTIP and/or QDOT election is
made. The term covered bequest also does
not include assets in a QDOT funded for
the benefit of a covered expatriate by the
covered expatriate’s predeceased spouse,
but only if a valid election was made on
the predeceased spouse’s Form 706 or
Form 706-NA to treat the trust as a
QDOT.

(5) Qualified disclaimers. A transfer
pursuant to a covered expatriate’s quali-
fied disclaimer, as defined in section
2518(b), is not a covered gift or covered
bequest from that covered expatriate.

(d) Covered gifts and covered bequests
made in trust. For purposes of section
2801, when a covered expatriate transfers
property to a trust in a transfer that is a
covered gift or covered bequest as deter-
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mined under this section, the transfer of
property is treated as a covered gift or
covered bequest to the trust, without re-
gard to the beneficial interests in the trust
or whether any person has a general
power of appointment or a power of with-
drawal over trust property. Accordingly,
the rules in section 2801(e)(4) and
§ 28.2801-4(a) apply to determine liabil-
ity for payment of the section 2801 tax.
The U.S. recipient of a covered gift or a
covered bequest to a domestic trust or an
electing foreign trust is the domestic or
electing foreign trust, and the U.S. recip-
ient of a covered gift or a covered bequest
to a non-electing foreign trust is any U.S.
citizen or resident receiving a distribution
from the non-electing foreign trust. See
§ 28.2801-2(e) for the definition of a U.S.
recipient.

(e) Powers of appointment—(1) Cov-
ered expatriate as holder of power. The
exercise or release of a general power of
appointment held by a covered expatriate
over property, whether or not in trust
(even if that covered expatriate was a U.S.
citizen or resident when the general power
of appointment was granted), for the ben-
efit of a U.S. citizen or resident is a cov-
ered gift or covered bequest. The lapse of
a general power of appointment is treated
as a release to the extent provided in sec-
tions 2041(b)(2) and 2514(e). Further-
more, the exercise of a power of appoint-
ment by a covered expatriate that creates
another power of appointment as de-
scribed in section 2041(a)(3) or section
2514(d) for the benefit of a U.S. citizen or
resident is a covered gift or a covered
bequest.

(2) Covered expatriate as grantor of
power. The grant by a covered expatriate
to an individual who is a U.S. citizen or
resident of a general power of appoint-
ment over property not transferred in trust
by the covered expatriate is a covered gift
or covered bequest to the powerholder.
For the rule applying to the grant by a
covered expatriate of a general power of
appointment over property in trust, see
paragraph (d) of this section.

(f) Examples. The provisions of this
section are illustrated by the following
examples:

Example 1. Transfer to spouse. In Year 1, CE, a
covered expatriate domiciled in Country F, a foreign

country with which the United States does not have
a gift tax treaty, gives $300,000 cash to his wife, W,
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a U.S. resident and citizen of Country F. Under
paragraph (c)(4) of this section, the $100,000 ex-
emption for a noncitizen spouse, as indexed for
inflation in Year 1, is excluded from the definition of
a covered gift under section 2801 because only that
amount of the transfer would have qualified for the
gift tax marital deduction if CE had been a U.S.
citizen at the time of the gift. See sections 2801(e)(3)
and 2523(i). The remaining amount ($300,000 less
the $100,000 exemption for a noncitizen spouse as
indexed for inflation), however, is a covered gift
from CE to W. W must timely file Form 708, “U.S.
Return of Gifts or Bequests from Covered Expatri-
ates,” and timely pay the tax. See §§ 28.6011-1(a),
28.6071-1(a), and 28.6151-1(a). W also must report
the transfer on Form 3520, “Annual Return to Report
Transactions with Foreign Trusts and Receipt of
Certain Foreign Gifts,” and any other required form.
See § 28.2801-6(c)(1).

Example 2. Reporting property as subject to es-
tate tax. (i) CE, a covered expatriate domiciled in
Country F, a foreign country with which the United
States does not have an estate tax treaty, owns a
condominium in the United States with son, S, a U.S.
citizen. CE and S each contributed their actuarial
share of the purchase price when purchasing the
condominium and own it as joint tenants with rights
of survivorship. On December 14, Year 1, CE dies.
At the time of CE’s death, the fair market value of
CE’s share of the condominium, $250,000, is in-
cluded in CE’s gross estate under sections 2040 and
2103.

(ii) On September 14 of the following calendar
year, Year 2, the executor of CE’s estate timely files
a Form 4768, “Application for Extension of Time to
File a Return and/or Pay U.S. Estate (and
Generation-Skipping Transfer) Taxes,” requesting a
6-month extension of time to file Form 706-NA, and
a l-year extension of time to pay the estate tax. The
IRS grants both extensions but CE’s executor fails to
file the Form 706—-NA until after March 14 of the
calendar year immediately following Year 2.

(iii) S learns that the executor of CE’s estate did
not timely file Form 706—NA. Because CE is a
covered expatriate, S received a covered bequest as
defined under § 28.2801-2(f) and paragraph (b) of
this section. S must timely file Form 708 and pay the
section 2801 tax. See §§ 28.6011-1(a), 28.6071-
1(a), and 28.6151-1(a). S also must file Form 3520
to report a large gift or bequest from a foreign
person, and any other required form. See § 28.2801-
6(c)(1).

Example 3. Covered gift in trust with grant of
general power of appointment over trust property. (i)
On October 20, Year 1, CE, a covered expatriate
domiciled in Country F, a foreign country with
which the United States does not have a gift tax
treaty, transfers $500,000 in cash from an account in
Country F to an irrevocable foreign trust created on
that same date. Under section 2511(a), no gift tax is
imposed on the transfer and thus, CE is not required
to file a U.S. gift tax return. Under the terms of the
foreign trust, A, CE’s child and a U.S. resident, and
Q, A’s child and a U.S. citizen, may receive discre-
tionary distributions of income and principal during
life. At A’s death, the assets remaining in the foreign
trust will be distributed to B, CE’s other U.S. resi-
dent child, or if B is not living at the time of A’s
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death, then to CE’s then-living issue, per stirpes. The
terms of the foreign trust also allow A to appoint
trust principal and/or income to A, A’s estate, A’s
creditors, the creditors of A’s estate, or A’s issue at
any time. On March 5, Year 2, A exercises this
power to appoint and causes the trustee to distribute
$100,000 to Q.

(ii) On October 20, Year 1, the irrevocable for-
eign trust receives a covered gift for purposes of
section 2801, but no section 2801 tax is imposed at
that time. On March 5, Year 2, when Q receives
$100,000 from the irrevocable foreign trust pursuant
to the exercise of A’s power of appointment, Q has
received a distribution attributable to a covered gift
and section 2801 tax is imposed on Q as of the date
of the distribution. See § 28.2801-4(d). Q must
timely file Form 708 to report the covered gift from
a foreign person (specifically, from CE). See section
6039F(a) and §§ 28.6011-1(a), 28.6071-1(a), and
28.6151-1(a). Under section 2501, A makes a tax-
able gift to Q of $100,000 when A exercises the
general power of appointment for Q’s benefit. See
section 2514(b). Accordingly, A must report A’s
$100,000 gift to Q on a timely filed Form 709. See
section 6019. Because A is considered the transferor
of the $100,000 for gift and GST tax purposes, the
distribution to Q is not a generation-skipping transfer
under chapter 13. See § 26.2652—1(a)(1). Further-
more, because the $100,000 is being distributed from
a foreign trust, Q must report the gift on a Form 3520
as a distribution from a foreign trust. See § 28.2801-
6(c)(2).

Example 4. Lapse of power of appointment held
by covered expatriate. (i) A, a U.S. citizen, creates
an irrevocable domestic trust for the benefit of A’s
issue, CE, and CE’s children. CE is a covered expa-
triate, but CE’s children are U.S. citizens. CE has the
right to withdraw $5,000 in each year in which A
makes a contribution to the trust, but the withdrawal
right lapses 30 days after the date of the contribution.
In Year 1, A funds the trust, but CE fails to exercise
CE’s right to withdraw $5,000 within 30 days of the
contribution. The $5,000 lapse is not considered to
be a release of the power, so it is neither a gift for
U.S. gift tax purposes, nor a covered gift for pur-
poses of section 2801 under paragraph (e)(1) of this
section.

(g) Effective/applicability date. This
section applies on and after the date of
publication of a Treasury decision adopt-
ing these rules as final regulations in the
Federal Register. Once these regulations
have been published as final regulations in
the Federal Register, taxpayers may rely
upon the final rules of this part for the
period beginning June 17, 2008, and end-
ing on the date preceding the date these
regulations are published as final regula-
tions in the Federal Register.

§ 28.2801-4 Liability for and payment
of tax on covered gifts and covered be-
quests; computation of tax.

(a) Liability for tax—(1) U.S. citizen or
resident. A U.S. citizen or resident who
receives a covered gift or covered bequest
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is liable for payment of the section 2801
tax.

(2) Domestic trust—@i) In general. A
domestic trust that receives a covered gift
or covered bequest is treated as a U.S.
citizen and is liable for payment of the
section 2801  tax. See  section
2801(e)(4)(A)(1) and § 28.2801-2(b).

(i1) Generation-skipping transfer tax.
A trust’s payment of the section 2801 tax
does not result in a taxable distribution
under section 2621 to any trust beneficiary
for purposes of the generation-skipping
transfer tax to the extent that the trust,
rather than the beneficiary, is liable for the
section 2801 tax.

(i) Charitable remainder trust. A do-
mestic trust qualifying as a charitable re-
mainder trust (as that term is defined in
§ 1.664—1(a)(1)(ii)(a)) is subject to sec-
tion 2801 when it receives a covered gift
or covered bequest. Section 2801(e)(3)
excepts from the definition of covered gift
and covered bequest property with respect
to which a deduction under section 2522
or section 2055, respectively, would have
been allowed if the covered expatriate had
been a U.S. citizen or resident at the time
of the transfer. See § 28.2801-3(¢c)(3). As
a result, the charitable remainder interest’s
share of each transfer to the charitable
remainder trust is not a covered gift or
covered bequest. To compute the amount
of covered gifts and covered bequests tax-
able to the charitable remainder trust for a
calendar year, the charitable remainder
trust will (A) calculate, in accordance with
the regulations under section 664 and as
of the date of the trust’s receipt of the
contribution, the value of the remainder
interest in each contribution received in
such calendar year that would have been a
covered gift or covered bequest without
regard to section 2801(e)(3), (B) subtract
the remainder interest in each such contri-
bution from the amount of that contribu-
tion to compute the annuity or unitrust
(income) interest in that contribution, and
(C) add the total of such income interests,
each of which is the portion of the contri-
bution that constitutes a covered gift or
covered bequest to the trust. The charita-
ble remainder trust then computes its sec-
tion 2801 tax in accordance with para-
graph (b) of this section.

(iv) Migrated foreign trust. A foreign
trust (other than one electing to be treated
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as a domestic trust under § 28.2801-5(d))
that has previously received a covered gift
or covered bequest and that subsequently
becomes a domestic trust as defined under
section 7701(a)(30)(E) (migrated foreign
trust), must file a timely Form 708, “U.S.
Return of Gifts or Bequests from Covered
Expatriates,” for the taxable year in which
the trust becomes a domestic trust. The
section 2801 tax, if any, must be paid by
the due date of that Form 708. On that
Form 708, the section 2801 tax is calcu-
lated in the same manner as if such trust
was making an election under § 28.2801-
5(d) to be treated as a domestic trust
solely for purposes of the section 2801
tax. Accordingly, the trustee must report
and pay the section 2801 tax on all cov-
ered gifts and covered bequests received
by the trust during the year in which the
trust becomes a domestic trust, as well as
on the portion of the trust’s value at the
end of the year preceding the year in
which the trust becomes a domestic trust
that is attributable to all prior covered
gifts and covered bequests. Because the
migrated foreign trust will be treated
solely for purposes of section 2801 as a
domestic trust for the entire year during
which it became a domestic trust, distri-
butions made to U.S. citizens or residents
during that year but before the date on
which the trust became a domestic trust
will not be subject to section 2801.

(3) Foreign trust—@1) In general. A
foreign trust that receives a covered gift or
covered bequest is not liable for payment
of the section 2801 tax unless the trust
makes an election to be treated as a do-
mestic trust solely for purposes of section
2801 as provided in § 28.2801-5(d). Ab-
sent such an election, each U.S. recipient
is liable for payment of the section 2801
tax on that person’s receipt, either directly
or indirectly, of a distribution from the
foreign trust to the extent that the distri-
bution is attributable to a covered gift or
covered bequest made to the foreign trust.
See § 28.2801-5(b) and (c) regarding dis-
tributions from foreign trusts.

(i) Income tax deduction. The U.S.
recipient of a distribution from a foreign
trust is allowed a deduction against in-
come tax under section 164 in the calen-
dar year in which the section 2801 tax is
paid or accrued. The amount of the deduc-
tion is equal to the portion of the section
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2801 tax attributable to such distribution,
but only to the extent that portion of the
distribution is included in the U.S. recip-
ient’s gross income. The amount of the
deduction allowed under section 164 is
calculated as follows:

(A) First, the U.S. recipient must de-
termine the total amount of distribution(s)
from the foreign trust treated as covered
gifts and covered bequests received by
that U.S. recipient during the calendar
year to which the section 2801 tax pay-
ment relates.

(B) Second, of the amount determined
in paragraph (a)(3)(ii)(A) of this section,
the U.S. recipient must determine the
amount that also is includable in the U.S.
recipient’s gross income for that calendar
year. For purposes of this paragraph
(2)(3)(i1)(B), distributions from foreign
trusts includable in the U.S. recipient’s
gross income are deemed first to consist of
the portion of those distributions, if any,
that are attributable to covered gifts and
covered bequests.

(C) Finally, the U.S. recipient must de-
termine the portion of the section 2801 tax
paid for that calendar year that is attribut-
able to the amount determined in para-
graph (a)(3)(ii)(B) of this section, the cov-
ered gifts and covered bequests received
from the foreign trust that are also in-
cluded in the U.S. recipient’s gross in-
come. This amount is the allowable de-
duction. Thus, for a calendar year
taxpayer, the deduction is determined by
multiplying the section 2801 tax paid dur-
ing the calendar year by the ratio of the
amount  determined in  paragraph
(a)(3)(ii)(B) of this section to the total
covered gifts and covered bequests re-
ceived by the U.S. recipient during the
calendar year to which that tax payment
relates (that is, 2801 tax liability x [for-
eign trust distributions attributable to cov-
ered gifts and covered bequests that are
also included in gross income / total cov-
ered gifts or covered bequests received]).

(b) Computation of tax—(1) In gen-
eral. The section 2801 tax is computed by
multiplying the net covered gifts and cov-
ered bequests (as defined in paragraph
(b)(2) of this section) received by a U.S.
recipient during the calendar year by the
greater of—
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(1) The highest rate of estate tax under
section 2001(c) in effect for that calendar
year; or

(ii) The highest rate of gift tax under
section 2502(a) in effect for that calendar
year. See paragraph (f) of this section,
Example 1.

(2) Net covered gifts and covered be-
quests. The net covered gifts and covered
bequests received by a U.S. recipient dur-
ing the calendar year is the total value of
all covered gifts and covered bequests re-
ceived by that U.S. recipient during the
calendar year, less the section 2801(c)
amount, which is the dollar amount of the
per-donee exclusion in effect under sec-
tion 2503(b) for that calendar year.

(c) Value of covered gift or covered
bequest. The value of a covered gift or
covered bequest is the fair market value of
the property as of the date of its receipt by
the U.S. recipient. See paragraph (d) of
this section regarding the determination of
the date of receipt. As in the case of chap-
ters 11 and 12, the fair market value of a
covered gift or covered bequest is the
price at which such property would
change hands between a willing buyer and
a willing seller, neither being under any
compulsion to buy or to sell and both
having reasonable knowledge of relevant
facts. The fair market value of a covered
gift is determined in accordance with the
federal gift tax valuation principles of sec-
tion 2512 and chapter 14 and the corre-
sponding regulations. The fair market
value of a covered bequest is determined
by applying the federal estate tax valua-
tion principles of section 2031 and chapter
14 and the corresponding regulations, but
without regard to sections 2032 and
2032A.

(d) Date of receipt—(1) In general.
The section 2801 tax is imposed upon the
receipt of a covered gift or covered be-
quest by a U.S. recipient.

(2) Covered gift. The date of receipt of
a covered gift is the same as the date of
the gift for purposes of chapter 12 as if the
covered expatriate had been a U.S. citizen
at the time of the transfer. Thus, for a gift
of stock, if the covered expatriate delivers
a properly endorsed stock certificate to the
U.S. recipient, the date of delivery is the
date of receipt for purposes of this section.
Alternatively, if the covered expatriate de-
livers the stock certificate to the issuing
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corporation or its transfer agent in order to
transfer title to the U.S. recipient, the date
of receipt is the date the stock is trans-
ferred on the books of the corporation. For
a transfer of assets by a covered expatriate
to a domestic revocable trust, the trust
receives the transfer on the date the cov-
ered expatriate relinquishes the right to
revoke the trust. If, before the donor’s
relinquishment of the right to revoke the
trust, the revocable trust distributes prop-
erty to a U.S. citizen or resident not in
discharge of a support or other obligation
of the donor, then the U.S. recipient re-
ceives a covered gift on the date of that
distribution. For an asset subject to a
claim of right of another involving a bona
fide dispute, the date of receipt is the date
on which such claim is extinguished.

(3) Covered bequest. The date of re-
ceipt of a covered bequest is the date of
distribution from the estate or the dece-
dent’s revocable trust rather than the date
of death of the covered expatriate. How-
ever, the date of receipt is the date of
death for property passing on the death of
the covered expatriate by operation of
law, or by beneficiary designation or other
contractual agreement. Notwithstanding
the previous sentences, for an asset sub-
ject to a claim of right of another involv-
ing a bona fide dispute, the date of receipt
is the date on which such claim is extin-
guished.

(4) Foreign trusts. The date of receipt
by a U.S. citizen or resident of property
from a foreign trust that has not elected to
be treated as a domestic trust under
§ 28.2801-5(d) is the date of its distribu-
tion from the foreign trust.

(5) Powers of appointment—(3i) Cov-
ered expatriate as holder of power. In the
case of the exercise, release, or lapse of a
power of appointment held by a covered
expatriate that is a covered gift pursuant to
§ 28.2801-3(e)(1), the date of receipt is
the date of the exercise, release, or lapse
of the power. In the case of the exercise,
release, or lapse of a power of appoint-
ment held by a covered expatriate that is a
covered bequest pursuant to § 28.2801-
3(e)(1), the date of receipt is (A) the date
the property subject to the power is dis-
tributed from the decedent’s estate or re-
vocable trust when the power of appoint-
ment is over property in such estate or
trust, or (B) the date of the covered expa-
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triate’s death when the power of appoint-
ment is over property passing on the cov-
ered expatriate’s death by operation of
law, by beneficiary designation, or by
other contractual agreement.

(i) Covered expatriate as grantor of
power. The date of receipt of property
subject to a general power of appointment
granted by a covered expatriate to a U.S.
citizen or resident over property not trans-
ferred in trust that constitutes a covered
gift or covered bequest pursuant to
§ 28.2801-3(e)(2) is the first date on
which both the power is exercisable by the
U.S. citizen or resident and the property
subject to the general power has been ir-
revocably transferred by the covered ex-
patriate. The date of receipt of property
subject to a general power of appointment
over property in a domestic trust or an
electing foreign trust is determined in ac-
cordance with paragraphs (d)(2) and
(d)(3) of this section, and over property in
a non-electing foreign trust is determined
in accordance with paragraph (d)(4) of
this section. See § 28.2801-3(d) for the
rule applying to covered gifts and covered
bequests made in trust.

(6) Indirect receipts. The date of re-
ceipt by a U.S. citizen or resident of a
covered gift or covered bequest received
indirectly from a covered expatriate is the
date of its receipt, as determined under
paragraph (d)(2) or (d)(3) of this section,
by the U.S. citizen or resident who is the
first recipient of that property from the
covered expatriate to be subject to section
2801 with regard to that property. For
example, the date of receipt of property (i)
subject to a non-general power of appoint-
ment over property not held in trust given
by a covered expatriate to a foreign person
(other than another covered expatriate) is
the date that property is received by the
U.S. citizen or resident in whose favor the
power was exercised, and (ii) received
through one or more entities not subject to
section 2801 is the date of its receipt by
the U.S. citizen or resident from a conduit
entity.

(e) Reduction of tax for foreign estate
or gift tax paid. The section 2801 tax is
reduced by the amount of any gift or es-
tate tax paid to a foreign country with
respect to the covered gift or covered be-
quest. For this purpose, the term foreign
country includes possessions and political

437

subdivisions of foreign states. However,
no reduction is allowable for interest and
penalties paid in connection with those
foreign taxes. To claim the reduction of
section 2801 tax, the U.S. recipient must
attach to the Form 708 a copy of the
foreign estate or gift tax return and a copy
of the receipt or cancelled check for pay-
ment of the foreign estate or gift tax. The
U.S. recipient also must report, on an at-
tachment to the Form 708:

(1) The amount of foreign estate or gift
tax paid with respect to each covered gift
or covered bequest and the amount and
date of each payment thereof;

(2) A description and the value of the
property with respect to which such taxes
were imposed;

(3) Whether any refund of part or all of
the foreign estate or gift tax has been or
will be claimed or allowed, and the
amount; and

(4) All other information necessary for
the verification and computation of the
amount of the reduction of section 2801
tax.

(f) Examples. The provisions of this
section are illustrated by the following
examples:

Example 1. Computation of tax. In Year 1, A, a
U.S. citizen, receives a $50,000 covered gift from B
and an $80,000 covered bequest from C. Both B and
C are covered expatriates. In Year 1, the highest
estate and gift tax rate is 40 percent and the section
2801(c) amount is $14,000. A’s section 2801 tax for
Year 1 is computed by multiplying A’s net covered
gifts and covered bequests by 40 percent. A’s net
covered gifts and covered bequests for Year 1 are
$116,000, which is determined by reducing A’s total
covered gifts and covered bequests received during
Year 1, $130,000 ($50,000 + $80,000), by the sec-
tion 2801(c) amount of $14,000. A’s section 2801
tax liability is then reduced by any foreign estate or
gift tax paid under paragraph (e) of this section.
Assuming A, B, and C paid no foreign estate or gift
tax on the transfers, A’s section 2801 tax liability for
Year 1 is $46,400 ($116,000 x 0.4).

Example 2. Deduction of section 2801 tax for
income tax purposes. In Year 1, B receives a covered
bequest of $25,000. Also in Year 1, B receives an
aggregate $500,000 of distributions from a non-
electing foreign trust of which $100,000 was attrib-
utable to a covered gift. In Year 1, the highest estate
and gift tax rate is 40 percent and the section 2801(c)
amount is $14,000. Based on information provided
by the trustee of the foreign trust, B includes $50,000
of the aggregate distributions from the foreign trust
in B’s gross income for Year 1. Under paragraph
(a)(3)(ii) of this section, B (a cash basis taxpayer) is
entitled to an income tax deduction under section
164 for the calendar year in which the section 2801
tax is paid. In Year 2, B timely reports the distribu-
tions from the foreign trust and pays $44,400 in
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section 2801 tax (($125,000 — $14,000) x 0.4). In
Year 2, B is entitled to an income tax deduction
because B paid the section 2801 tax in Year 2 on the
Year 1 covered gift and covered bequest. B’s Year 2
income tax deduction is computed as follows:

(i) $100,000 of B’s total covered gifts and cov-
ered bequests of $125,000 received in Year 1 con-
sisted of the portion of the distributions from the
foreign trust attributable to covered gifts and covered
bequests received by the trust. See paragraph
(a)(3)(ii)(A) of this section.

(ii) $50,000 of the $500,000 of trust distributions
were includable in B’s gross income for Year 1. This
amount is deemed to consist first of distributions
subject to the section 2801 tax ($100,000). Thus, the
entire amount included in B’s gross income
($50,000) also is subject to the section 2801 tax, and
is used in the numerator to determine the income tax
deduction available to B. See paragraph (a)(3)(ii)(B)
of this section.

(iii) The portion of B’s section 2801 tax liability
attributable to distributions from a foreign trust is
$17,760 ($44,400 x ($50,000/$125,000)). Therefore,
B’s deduction under section 164 is $17,760. See
paragraph (a)(3)(ii)(C) of this section.

Example 3. Date of receipt; bona fide claim. On
October 10, Year 1, CE, a covered expatriate, died
testate as a resident of Country F, a foreign country
with which the United States does not have an estate
tax treaty. CE designated his son, S, as the benefi-
ciary of CE’s retirement account. S is a U.S. citizen.
CE’s wife, W, who is a citizen and resident of
Country F, elects to take her elective share of CE’s
estate under local law. S contests whether the retire-
ment account is property subject to the elective
share. S and W agree to settle their respective claims
by dividing CE’s assets equally between them. On
December 15 of Year 2, Country F’s court enters an
order accepting the terms of the settlement agree-
ment and dismissing the case. Under paragraph
(d)(3) of this section, S received a covered bequest of
one-half of CE’s retirement account on December
15, Year 2, when W’s claim of right was extin-
guished.

(g) Effective/applicability date. This
section applies on and after the date of
publication of a Treasury decision adopt-
ing these rules as final regulations in the
Federal Register. Once these regulations
have been published as final regulations in
the Federal Register, taxpayers may rely
upon the final rules of this part for the
period beginning June 17, 2008, and end-
ing on the date preceding the date these
regulations are published as final regula-
tions in the Federal Register.

§ 28.2801-5 Foreign trusts.

(a) In general. The section 2801 tax is
imposed on a U.S. recipient who receives
distributions, whether of income or prin-
cipal, from a foreign trust to the extent the
distributions are attributable to one or
more covered gifts or covered bequests
made to that foreign trust. See paragraph
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(d) of this section regarding a foreign
trust’s election to be treated as a domestic
trust for purposes of section 2801.

(b) Distribution defined. For purposes
of determining whether a U.S. recipient
has received a distribution from a foreign
trust, the term distribution means any di-
rect, indirect, or constructive transfer from
a foreign trust. This determination is made
without regard to whether any portion of
the trust is treated as owned by the U.S.
recipient or any other person under sub-
part E of part I, subchapter J, chapter 1 of
the Code (pertaining to grantors and oth-
ers treated as substantial owners) and
without regard to whether the U.S. recip-
ient of the transfer is designated as a ben-
eficiary by the terms of the trust. For pur-
poses of section 2801, the term
distribution also includes each disburse-
ment from a foreign trust pursuant to the
exercise, release, or lapse of a power of
appointment, whether or not a general
power. In addition to the reporting re-
quirements under this section, see section
6048(c) regarding the information report-
ing requirement for U.S. persons receiv-
ing a distribution or deemed distribution
from a foreign trust during the year.

(c) Amount of distribution attributable
to covered gift or covered bequest—(1)
Section 2801 ratio—(i) In general. A for-
eign trust may have received covered gifts
and covered bequests as well as contribu-
tions that were not covered gifts or cov-
ered bequests. Under such circumstances,
the fair market value of the foreign trust at
any time consists in part of a portion of
the trust attributable to the covered gifts
and covered bequests it has received (cov-
ered portion) and in part of a portion of
the trust attributable to other contributions
(non-covered portion). The covered por-
tion of the trust includes the ratable por-
tion of appreciation and income that has
accrued on the foreign trust’s assets from
the date of the contribution of the covered
gifts and covered bequests to the foreign
trust. For purposes of section 2801, the
amount of each distribution from the for-
eign trust, whether made from the income
or principal of the trust, that is considered
attributable to the foreign trust’s covered
gifts and covered bequests is determined
on a proportional basis, by reference to the
section 2801 ratio (as described in para-
graph (c)(1)(ii) of this section), and not by
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the identification or tracing of particular
trust assets. Specifically, this portion of
each distribution is determined by multi-
plying the distributed amount by the per-
centage of the trust that consists of its
covered portion immediately prior to that
distribution (section 2801 ratio). Thus, for
example, the section 2801 ratio of a for-
eign trust whose assets are comprised ex-
clusively of covered gifts or covered be-
quests and the income and appreciation
thereon, would be 1 and the full amount of
each distribution from that foreign trust to
a U.S. citizen or resident would be subject
to section 2801.

(i) Computation. The section 2801 ra-
tio, which must be redetermined after each
contribution to the foreign trust, is com-
puted by using the following fraction:

X+Y)
zZ

Section 2801 ratio =

where,

X = The value of the trust attributable
to covered gifts and covered bequests, if
any, immediately before the contribution
(pre-contribution value); this value is de-
termined by multiplying the fair market
value of the trust assets immediately prior
to the contribution by the section 2801
ratio in effect immediately prior to the
current contribution. This amount will be
zero for all years prior to the year in which
the foreign trust receives its first covered
gift or covered bequest;

Y = The portion, if any, of the fair
market value of the current contribution
that constitutes a covered gift or covered
bequest; and

7Z = The fair market value of the trust
immediately after the current contribu-
tion.

See paragraph (e) of this section, Example
1, for an illustration of this computation.

(2) Effect of reported transfer and tax
payment. Once a section 2801 tax has
been timely paid on property that thereaf-
ter remains in a foreign trust, that property
is no longer considered to be, or to be
attributable to, a covered gift or covered
bequest to the foreign trust for purposes of
the computation described in paragraph
(c)(1)(i1) of this section. For purposes of
the prior sentence, a section 2801 tax is
deemed to have been timely paid on
amounts for which no section 2801 tax
was due as long as those amounts were
reported as a covered gift or covered be-
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quest on a timely filed Form 708, “U.S.
Return of Gifts or Bequests from Covered
Expatriates.”

(3) Inadequate information to calcu-
late section 2801 ratio. If the trustee of the
foreign trust does not have sufficient
books and records to calculate the section
2801 ratio, or if the U.S. recipient is un-
able to obtain the necessary information
with regard to the foreign trust, the U.S.
recipient must proceed upon the assump-
tion that the entire distribution for pur-
poses of section 2801 is attributable to a
covered gift or covered bequest.

(d) Foreign trust treated as domestic
trust—(1) Election required. To be con-
sidered an electing foreign trust, so that
the foreign trust is treated as a domestic
trust solely for purposes of the section
2801 tax, a valid election is required.

(2) Effect of election. (i) A valid elec-
tion subjects the electing foreign trust to
the section 2801 tax on (A) all covered
gifts and covered bequests received by the
foreign trust during that calendar year, (B)
the portion of the trust attributable to cov-
ered gifts and covered bequests received
by the trust in prior years, as determined
in paragraph (d)(3)(iii) of this section, and
(C) all covered gifts and covered bequests
received by the foreign trust during calen-
dar years subsequent to the first year in
which the election is effective, unless and
until the election is terminated. To the
extent that covered gifts and covered be-
quests are subject to the section 2801 tax
under the prior sentence, those trust re-
ceipts are no longer treated as a covered
gift or covered bequest for purposes of
determining the portion of the trust attrib-
utable to covered gifts and covered be-
quests. Therefore, upon making a valid
election, the foreign trust’s section 2801
ratio described in paragraph (c)(1)(ii) of
this section will be zero until the effective
date of any termination of the election and
the subsequent receipt of any covered gift
or covered bequest, and a distribution
made from the foreign trust while this
election is in effect is not taxable under
section 2801 to the recipient trust benefi-
ciary.

(i1) This election has no effect on any
distribution from the foreign trust that was
made to a U.S. recipient in a calendar year
prior to the calendar year for which the
election is made. Thus, even after a valid
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election is made, a distribution to a U.S.
recipient in a calendar year prior to the
calendar year for which the election is
made that was attributable to one or more
covered gifts or covered bequests contin-
ues to be a distribution attributable to one
or more covered gifts or covered bequests
and the section 2801 ratio in place at the
time of the distribution continues to apply
to that distribution. Furthermore, an elec-
tion under this section does not relieve the
U.S. recipient from the information re-
porting requirements of section 6048(c).

(3) Time and manner of making the
election—(1) When to make the election.
The election is made on a timely filed
Form 708 for the calendar year for which
the foreign trust seeks to subject itself to
the section 2801 tax as described in para-
graph (d)(2)(i) of this section. The elec-
tion may be made for a calendar year
whether or not the foreign trust received a
covered gift or covered bequest during
that calendar year. See § 28.6071-1.

(i1) Requirements for a valid election.
To make a valid election to be treated as a
domestic trust for purposes of section
2801, the electing foreign trust must
timely file a Form 708 and must, on such
form—

(A) Make the election, timely pay the
section 2801 tax, if any, as determined
under paragraph (d)(3)(iii) of this section,
and include a computation illustrating
how the trustee of the electing foreign
trust calculated both the section 2801 ratio
described in paragraph (c)(1)(ii) of this
section and the section 2801 tax;

(B) Designate and authorize a U.S.
agent as provided in paragraph (d)(3)(iv)
of this section;

(C) Agree to file Form 708 annually;

(D) List the amount and year of all
prior distributions attributable to covered
gifts and covered bequests made to a U.S.
recipient and provide the name, address,
and taxpayer identification number of
each U.S. recipient; and

(E) Notify each permissible distributee
that the trustee is making the election un-
der this paragraph (d) and provide to the
IRS a list of the name, address, and tax-
payer identification number of each per-
missible distributee. For this purpose, a
permissible distributee is any U.S. citizen
or resident who:
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(1) Currently may or must receive dis-
tributions from the trust, whether of in-
come or principal;

(2) May withdraw income or principal
from the trust, regardless of whether the
right arises or lapses upon the occurrence
of a future event; or

(3) Would have been described in para-
graph (d)(3)(ii)(E)(Z) of this section if ei-
ther the interests of all persons described
in (d)(3)(i1)(E)(Z) or (E)(2) had just termi-
nated or the trust had just terminated.

(iii) Section 2801 tax payable with the
election. To make a valid election to be
treated as a domestic trust for purposes of
section 2801, the electing foreign trust
must timely pay the section 2801 tax on
all covered gifts and covered bequests re-
ceived by the electing foreign trust in the
calendar year for which the Form 708 is
being filed. In some cases, an electing
foreign trust may have received covered
gifts or covered bequests in prior calendar
years during which no such election was
in effect. In those cases, the trustee must
also, at the same time, report and pay the
tax on the fair market value, determined as
of the last day of the calendar year imme-
diately preceding the year for which the
Form 708 is being filed, of the portion of
the trust attributable to covered gifts and
covered bequests received by such trust in
prior calendar years (except as provided in
paragraph (d)(6)(iii) of this section with
regard to an imperfect election). That por-
tion is determined by multiplying the fair
market value of the trust, as of the De-
cember 31 immediately preceding the
year for which the election is made, by the
section 2801 ratio in effect on that date, as
calculated under paragraph (c)(1)(ii) of
this section. If the trustee does not have
sufficient books and records to determine
what amount of the corpus and undistrib-
uted income is attributable to undistrib-
uted prior covered gifts and covered be-
quests, then that amount is deemed to be
the entire fair market value of the trust as
of that December 31. See paragraph (c)(3)
of this section.

(iv) Designation of U.S. agent—(A) In
general. The trustee of an electing foreign
trust must designate and authorize a U.S.
person, as defined in section 7701(a)(30),
to act as an agent for the trust solely for
purposes of section 2801. By designating
a U.S. agent, the trustee of the foreign
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trust agrees to provide the agent with all
information necessary to comply with any
information request or summons issued by
the Secretary. Such information may in-
clude, without limitation, copies of the
books and records of the trust, financial
statements, and appraisals of trust prop-
erty.

(B) Role of designated agent. Acting as
an agent for the trust for purposes of sec-
tion 2801 includes serving as the electing
foreign trust’s agent for purposes of sec-
tion 7602 (“Examination of books and
witnesses”), section 7603 (“Service of
summons”), and section 7604 (“Enforce-
ment of summons”) with respect to—

(I) Any request by the Secretary to
examine records or produce testimony re-
lated to the proper identification or treat-
ment of covered gifts or covered bequests
contributed to the electing foreign trust
and distributions attributable to such con-
tributions; and

(2) Any summons by the Secretary for
records or testimony related to the proper
identification or treatment of covered gifts
or covered bequests contributed to the
electing foreign trust and distributions at-
tributable to such contributions.

(C) Effect of appointment of U.S.
agent. An electing foreign trust that ap-
points such an agent is not considered to
have an office or a permanent establish-
ment in the United States, or to be en-
gaged in a trade or business in the United
States, solely because of the agent’s activ-
ities as an agent pursuant to this section.

(4) Annual certification or filing re-
quirement. The trustee of an electing for-
eign trust must file a timely Form 708
annually either to report and pay the sec-
tion 2801 tax on all covered gifts and
covered bequests received by the trust
during the calendar year, or to certify that
the electing foreign trust did not receive
any covered gifts or covered bequests dur-
ing the calendar year.

(5) Duration of status as electing for-
eign trust—(i) In general. A valid election
(one that meets all of the requirements of
paragraph (d)(3) of this section) is effec-
tive as of January 1 of the calendar year
for which the Form 708 on which the
election is made is filed. The election,
once made, applies for all calendar years
until the election is terminated as de-
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scribed in paragraph (d)(5)(ii) of this sec-
tion.

(i1) Termination. An election to be
treated as a domestic trust for purposes of
section 2801 is terminated either by the
failure of the foreign trust to make the
annual filing, together with any payment
of the section 2801 tax, as required by
paragraph (d)(4) of this section, or by the
failure of the foreign trust to timely pay
any additional amount of section 2801 tax
(in accordance with the requirements of
paragraph (d)(6)(ii) of this section) with
respect to recalculations described in
paragraph (d)(6) of this section (a failure
that results in an imperfect election). A
termination, if any, is effective as of the
beginning of the calendar year for which
the trustee fails to make the annual filing
required by paragraph (d)(4) of this sec-
tion or for which the trustee fails to pay
any of the amounts described in this para-
graph (d)(5)(ii). In the case of a termi-
nated election, the trustee should notify
promptly each permissible distributee, as
defined in paragraph (d)(3)(ii)(E) of this
section, that the foreign trust’s election
was terminated as of January 1 of the
applicable year (with the actual year of the
termination being set forth in the notice),
and that each U.S. recipient of a distribu-
tion made from the foreign trust on and
after that date is subject to the section
2801 tax on the portion of each such dis-
tribution that is attributable to covered
gifts and covered bequests. See paragraph
(d)(6)(iii)(B) of this section for an addi-
tional notification requirement in the case
of an imperfect election.

(iii) Subsequent elections. If a foreign
trust’s election is terminated under para-
graph (d)(5)(ii) of this section, the foreign
trust is not prohibited from making an-
other election in a future year, subject to
the requirements of paragraph (d)(3) of
this section.

(6) Dispute as to amount of section
2801 tax owed by electing foreign trust—
(i) Procedure. If the Commissioner dis-
putes the value of a covered gift or cov-
ered bequest, or otherwise challenges the
computation of the section 2801 tax, that
is reported on the electing foreign trust’s
timely filed Form 708 for any calendar
year, the Commissioner will issue a letter
(but not a notice of deficiency as defined
in section 6212) to the trustee of the elect-
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ing foreign trust and the appointed U.S.
agent that details the disputed information
and the proper amount of section 2801 tax
as recalculated. The foreign trust must pay
the additional amount of section 2801 tax
including interest and penalties, if any, in
accordance with the requirements of para-
graph (d)(6)(ii) of this section, on or be-
fore the due date specified in the letter to
maintain its election.

(ii) Effect of timely paying the addi-
tional section 2801 tax amount. If the
trustee of the foreign trust timely pays the
additional amount(s) specified in the
Commissioner’s letter, or such other
amount as agreed to by the Commissioner,
and enters into a closing agreement with
the IRS as described in section 7121, then
the foreign trust’s election to be treated as
a domestic trust under paragraph (d) of
this section remains in effect. In addition,
in the absence of fraud, malfeasance, or
misrepresentation of a material fact, that
payment, in conjunction with the closing
agreement, will be deemed to render any
determination of value to which the clos-
ing agreement applies as final and binding
on both the IRS and the foreign trust.
Thus, subsequently, the IRS will not be
able to challenge the section 2801 tax due
from either the foreign trust or any of its
beneficiaries who are U.S. citizens or res-
idents for the year for which that Form
708 was filed by the foreign trust, except
with respect to any covered gifts or cov-
ered bequests not reported on that return,
and neither the foreign trust nor any of its
beneficiaries will be able to file a claim for
refund with respect to section 2801 tax
paid by the foreign trust on the covered
gifts and covered bequests reported on
that Form 708.

(iii) Effect of failing to timely pay the
additional section 2801 tax amount (im-
perfect election)—(A) In general. If the
foreign trust fails to timely pay the addi-
tional amount of section 2801 tax with
interest and penalties, if any, claimed to
be due by the IRS in accordance with the
requirements of paragraph (d)(6)(ii) of
this section, then the foreign trust’s valid
election is terminated and becomes an im-
perfect election. The foreign trust’s elec-
tion is terminated, and is converted into an
imperfect election, retroactively as of the
first day of the calendar year for which
was filed the Form 708 with respect to
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which the additional amount of section
2801 tax is claimed to be due by the IRS.
Thus, the value the foreign trust has re-
ported on the Form 708 and on which the
trust has paid the section 2801 tax is no
longer considered to be attributable to
covered gifts or covered bequests when
computing the section 2801 ratio de-
scribed in paragraph (c)(1)(ii) of this sec-
tion applicable to distributions made by
the foreign trust to U.S. recipients during
the calendar year for which the Form 708
was filed and thereafter. The U.S. recipi-
ents of distributions from the foreign trust,
however, should take into consideration
the additional value determined by the
IRS, on which the foreign trust did not
timely pay the section 2801 tax, when
computing the section 2801 ratio to be
applied to a distribution from the trust.
See paragraph (c) of this section. Any
disagreement with regard to that addi-
tional value will be an issue to be resolved
as part of the review of that U.S. recipi-
ent’s own Form 708 reporting a distribu-
tion.

(B) Notice to permissible beneficiaries.
If the trustee of the foreign trust fails to
remit the additional payment of the sec-
tion 2801 tax including all interest and
penalties, if any, in accordance with the
requirements of paragraph (d)(6)(ii) of
this section, by the due date stated in the
IRS letter, the trustee should notify
promptly each permissible distributee, as
defined in paragraph (d)(3)(ii)(E) of this
section, of the amount of additional value
on which the foreign trust did not timely
pay the section 2801 tax as determined by
the IRS and that:

(1) The foreign trust’s election was ter-
minated as of January 1 of the applicable
year (with the actual year of the termina-
tion being set forth in the notice); and

(2) Each U.S. recipient of a distribution
made from the foreign trust on and after
that termination date is subject to the sec-
tion 2801 tax on the portion of each such
distribution attributable to covered gifts
and covered bequests.

(C) Reasonable cause. If a U.S. recip-
ient received a distribution from such trust
on or after January 1 of the year for which
the election was terminated and the elec-
tion became an imperfect election, pro-
vided the U.S. recipient files a Form 708
and pays the section 2801 tax within a
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reasonable period of time after being no-
tified by the trustee of the foreign trust or
otherwise becoming aware that a valid
election was not in effect when the distri-
bution was made, the U.S. recipient’s fail-
ure to timely file and pay are due to rea-
sonable cause and not willful neglect for
purposes of section 6651. For this pur-
pose, a reasonable period of time is not
more than six months after the U.S. recip-
ient is notified by the trustee or the U.S.
recipient otherwise becomes aware that a
valid election is not in effect.

(D) Interim period. If a foreign trust’s
valid election is terminated and becomes
an imperfect election, there is a period of
time (interim period) after the effective
date of the termination of the election
during which both the foreign trust and its
U.S. beneficiaries are likely to continue to
comply with section 2801 as it applies to
an electing foreign trust with a valid elec-
tion in place. The interim period begins on
the effective date of the termination of the
foreign trust’s election that resulted in an
imperfect election as described in para-
graph (d)(6)(iii)(A) of this section, and
ends on December 31 of the calendar year
immediately preceding the calendar year
in which the additional section 2801 tax
claimed by the IRS is due. As under the
rule in paragraph (d)(6)(iii)(A) of this sec-
tion regarding imperfect elections, the
covered gifts and covered bequests re-
ceived by the foreign trust during this
interim period, which the foreign trust has
reported on its timely filed Form 708 and
on which the foreign trust has timely paid
the section 2801 tax, are no longer con-
sidered to be covered gifts and covered
bequests for purposes of computing the
section 2801 ratio described in paragraph
(c)(1)(ii) of this section as it applies to
distributions made by non-electing for-
eign trusts to their U.S. beneficiaries. In
addition, each distribution made by the
foreign trust to a U.S. citizen or resident
during this interim period must be re-
ported on that U.S. recipient’s Form 708
by applying the section 2801 ratio to that
distribution. Once the interim period has
ended, the foreign trust has no election in
place and the rules of section
2801(e)(4)(B)(i) will apply until the for-
eign trust subsequently (if ever) makes
another valid election to be treated as a

441

domestic trust for purposes of section
2801.

(7) No overpayment caused solely by
virtue of defect in election. Any remit-
tance of section 2801 tax made by a for-
eign trust electing to be treated as a do-
mestic trust does not become an
overpayment solely by virtue of a defect
in the election. Instead, if at some subse-
quent time the IRS determines that the
election was not in fact a valid election,
then the election shall be considered valid
only with respect to the covered gifts or
covered bequests on which the section
2801 tax was timely paid by the foreign
trust and each covered gift and covered
bequest on which the section 2801 tax has
been timely paid is no longer treated as a
covered gift or covered bequest for pur-
poses of determining the portion of the
foreign trust attributable to covered gifts
and covered bequests. See paragraphs
(d)(2)(d) and (d)(6)(iii) of this section.

(e) Examples. The provisions of this
section are illustrated by the following

examples:

Example 1. Computation of section 2801 ratio. A
and B each contribute $100,000 to a foreign trust. A
(but not B) is a covered expatriate and A’s contri-
bution is a covered gift. The section 2801 ratio
immediately after these two contributions is 0.50,
computed as follows: the pre-contribution value of
the trust ($0) times the pre-contribution section 2801
ratio (-0-), plus the current covered gift ($100,000),
divided by the post-contribution fair market value of
the trust ($200,000). See § 28.2801-5(c). Therefore,
50 percent of each distribution from the trust is
subject to the section 2801 tax until the next contri-
bution is made to the trust. If the trustee distributes
$40,000 to C, a U.S. citizen, before the trust receives
any other contributions, then $20,000 ($40,000 x
0.5) is a covered gift to C.

Example 2. Computation of section 2801 ratio
when multiple contributions are made to foreign
trust. (i) In 2005, A, a U.S. citizen, established and
funded an irrevocable foreign trust with $200,000
and reported the transfer as a completed gift. On
January | of each of the following three years (2006
through 2008), A contributed an additional $100,000
to the foreign trust. A reported A’s contributions to
the foreign trust as completed gifts on timely filed
Forms 709, for calendar years 2005 through 2008.
On August 8, 2008, a date after the effective date of
section 2801 (June 17, 2008), A expatriated and
became a covered expatriate. On January 1 of a year
after 2008 (Year X), A makes an additional
$100,000 contribution to the trust. The aggregate
$600,000 contributed to the trust by A, both before
and after expatriation, are the only contributions to
the trust. Each year, the trustee of the foreign trust
provides beneficiary B, a U.S. citizen, with an ac-
counting of the trust showing each receipt and dis-
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bursement of the trust during that year, including the
date and amount of each contribution by A.

(ii) The fair market value of the trust was
$610,000 immediately prior to A’s contribution to
the trust on January 1, Year X. Therefore, upon the
Year X contribution of A’s first and only covered
gift, the portion of the trust attributable to covered
gifts and covered bequests (covered portion)
changed from zero to 0.14 ([(section 2801 ratio of 0
x $610,000 fair market value pre-contribution) plus
the $100,000 covered gift]/ $710,000 fair market
value post-contribution). See paragraph (c) of this
section.

(iii) In February of Year X, B received a distri-
bution of $225,000 from the foreign trust. Although
A contributed a total of $600,000 to the foreign trust,
A contributed only $100,000 while A was a covered
expatriate. Under paragraph (c) of this section, the
portion of the $225,000 distribution from the foreign
trust attributable to a covered gift is $31,500
($225,000 x 0.14 (section 2801 ratio)) because the
distribution is made proportionally from the covered
and non-covered portions of the trust. See paragraph
(c)(1) of this section. Accordingly, B received a
covered gift of $31,500.

(iv) Pursuant to the terms of the foreign trust, the
trust made a terminating distribution on August 5,
Year X, when B turned 35, and B received the
balance of the appreciated trust, $505,000. The por-
tion of this distribution attributable to covered gifts
and covered bequests is $70,700 ($505,000 x 0.14).
Therefore, B has received covered gifts from the
foreign trust during Year X in the total amount of
$102,200 ($31,500 + $70,700).

Example 3. Termination of foreign trust election.
The trustee of a foreign trust that received a covered
gift makes a valid election to be treated as a domestic
trust under § 28.2801-5(d) for Year 1. However, the
trustee fails to file timely the Form 708 for the next
year, Year 2. The foreign trust election is terminated
as of January 1, Year 2, under paragraph (d)(5)(ii) of
this section. Thus, any distributions made to U.S.
recipients during Year 1 have a section 2801 ratio of
zero and are not subject to the section 2801 tax.
However, any such distributions made during Year 2
are subject to the section 2801 tax to the extent the
distributions are attributable to a covered gift or
covered bequest received by the trust during Year 2.
Unless the trustee makes a new election as described
in paragraph (d)(5)(iii) of this section, beginning in
Year 2, the foreign trust’s section 2801 ratio must be
recomputed each time the foreign trust receives a
contribution.

Example 4. Imperfect election by foreign trust.
(1) In Year 1, CE, a covered expatriate, gives a 20
percent limited partnership interest in a closely held
business to a foreign trust created for the benefit of
CE’s child, A, who is a U.S. citizen. The limited
partnership interest is a covered gift. The trustee of
the foreign trust makes a valid election to have the
trust treated as a domestic trust for purposes of
section 2801, trustee timely files a Form 708, and
timely pays the section 2801 tax on the reported fair
market value of the covered gift ($500,000). Later in
Year 1, the trust makes a $100,000 distribution to A.

(ii) In Year 2, CE contributes $200,000 in cash to
the foreign trust. The cash is a covered gift. The
trustee of the foreign trust timely files a Form 708

September 28, 2015

reporting the transfer and pays the section 2801 tax.
The trust does not make a distribution to any bene-
ficiary during Year 2. Late in Year 3, the IRS dis-
putes the reported value of the partnership interest
transferred in Year 1 and determines that the proper
valuation on the date of the gift was $800,000. In
Year 3, the IRS issues a letter to the trustee of the
foreign trust detailing its finding of the increased
valuation and of the resulting additional section 2801
tax including accrued interest, if any, due on or
before a later date in Year 3 specified in the letter.
The foreign trust fails to pay the additional section
2801 tax liability on or before that due date.

(iii) Under paragraph (d)(6)(iii) of this section,
the foreign trust’s election for Year 1 is an imperfect
election; although it timely filed its return reporting
the transfer and paid the tax, it failed to timely pay
the additional section 2801 tax when the IRS notified
the trust of an additional amount of section 2801 tax
claimed to be due. Accordingly, the foreign trust’s
election is deemed to have terminated as of January
1 of Year 1. In computing the foreign trust’s section
2801 ratio upon the receipt of the covered gift in
Year 1, the $500,000 of value on which the section
2801 tax was timely paid is no longer deemed to be
a covered gift. See paragraph (d)(6)(iii) of this sec-
tion. When the trustee advises A of the letter from
the IRS, A must file a late Form 708 reporting the
portion of the Year 1 distribution attributable to
covered gifts and covered bequests. Although A may
owe section 2801 tax and interest, A will not owe
any penalties under section 6651 as long as A files
the Form 708 and pays the tax within a reasonable
period of time after A receives notice of the termi-
nation of the election from the trustee of the foreign
trust or otherwise becomes aware of the termination
of the election. See paragraph (d)(6)(iii)(C) of this
section.

(iv) When A files the Form 708, the IRS will
verify whether A treated the $300,000 undervalua-
tion claimed by the IRS as a covered gift in com-
puting the section 2801 ratio. As with any other item
reported on that return, A has the burden to prove the
value of the covered gift to the foreign trust, and the
IRS may challenge that value. If A treats the
$300,000 as a covered gift to the trust, under para-
graph (c)(1)(ii) of this section, the section 2801 ratio
after the Year 1 contribution is 0.375 ($0 +
($300,000)/$800,000)). Thus, 37.5 percent of all dis-
tributions made to A from the foreign trust during
Year 1 are subject to the section 2801 tax.

(v) The foreign trust’s timely filing of the Form
708 for Year 2 and the timely payment of the section
2801 tax shown on that return is not a valid election
under paragraph (d)(5)(iii) of this section because
the trust did not timely pay the section 2801 tax on
all covered gifts and covered bequests in prior years
as required in paragraph (d)(3) of this section, that is,
the tax on the additional $300,000 of value of the
Year 1 transfer. However, under paragraph
(d)(6)(iii)(D) of this section, because the foreign
trust timely filed and paid the section 2801 tax on the
Year 2 covered gift of $200,000, and the additional
unpaid tax was not due until Year 3, the $200,000
amount is no longer considered a covered gift for
purposes of computing the section 2801 ratio.

Example 5. Subsequent election after termination
of foreign trust election. The facts are the same as in
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Example 4. In Year 3, the foreign trust does not
receive a covered gift or covered bequest. However,
the trustee decides that making another election to be
treated as a domestic trust would be in the best
interests of the trust’s beneficiaries. Accordingly, by
the due date for the Form 708 for Year 3, the trustee
timely files the return and pays the section 2801 tax
on the portion of the trust attributable to covered
gifts and covered bequests. See paragraph (d)(5)(iii)
of this section. The trustee calculates the portion of
the trust attributable to covered gifts and covered
bequests received by the trust in prior calendar years
by multiplying the fair market value of the trust on
December 31, Year 2, by the section 2801 ratio in
effect on that date. See paragraph (d)(3)(iii) of this
section. The foreign trust is an electing foreign trust
in Year 3.

(f) Effective/applicability date. This
section applies on and after the date of
publication of a Treasury decision adopt-
ing these rules as final regulations in the
Federal Register. Once these regulations
have been published as final regulations in
the Federal Register, taxpayers may rely
upon the final rules of this part for the
period beginning June 17, 2008, and end-
ing on the date preceding the date these
regulations are published as final regula-
tions in the Federal Register.

§ 28.2801-6 Special rules and cross-
references.

(a) Determination of basis. For pur-
poses of determining the U.S. recipient’s
basis in property received as a covered
gift or covered bequest, see sections 1015
and 1014, respectively. However, section
1015(d) does not apply to increase the
basis in a covered gift to reflect the tax
paid under this section. For purposes of
determining a U.S. recipient’s basis in
property received as a covered bequest
from a decedent who died during 2010
and whose executor elected under section
301(c) of the Tax Relief, Unemployment
Insurance Reauthorization, and Job Cre-
ation Act of 2010 not to have the estate
tax provisions apply, see section 1022.

(b) Generation-skipping transfer tax.
Transfers made by a nonresident not a
citizen of the United States (NRA trans-
feror) are subject to generation-skipping
transfer (GST) tax only to the extent those
transfers are subject to federal estate or
gift tax as defined in § 26.2652—1(a)(2). In
applying this rule, taxable distributions
from a trust and taxable terminations are
subject to the GST tax only to the extent
the NRA transferor’s contributions to the
trust were subject to federal estate or gift
tax as defined in § 26.2652-1(a)(2). See
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§ 26.2663-2. A transfer is subject to fed-
eral estate or gift tax, regardless of
whether a federal estate or gift tax return
reporting the transfer is timely filed and
regardless of whether chapter 15 applies
because of a covered expatriate’s failure
to timely file and pay the section 2801 tax,
if applicable.

(¢) Information returns—(1) Gifts and
bequests. Pursuant to section 6039F and
the corresponding regulations, and to the
extent provided in Notice 97-34, 19971
CB 422, and Form 3520, Part IV, each
U.S. person (other than an organization
described in section 501(c) and exempt
from tax under section 501(a)) who treats
an amount received from a foreign person
(other than through a foreign trust) as a
gift or bequest (including a covered gift or
covered bequest) must report such gift or
bequest on Part IV of Form 3520 if the
value of the total of such gifts and be-
quests exceeds a certain threshold. A U.S.
citizen or resident, as defined in
§ 28.2801-2(b) but not including a foreign
trust that elects to be treated as a domestic
trust, is included within the definition of a
U.S. person for purposes of section
6039F.

(2) Foreign trust distributions. Pursu-
ant to section 6048(c) and the correspond-
ing regulations, and to the extent provided
in Notice 97-34 and Part III of Form
3520, U.S. persons must report each dis-
tribution received during the taxable year
from a foreign trust on Part III of Form
3520. Under section 6677(a), a penalty of
the greater of $10,000 or 35 percent of the
gross value of the distribution may be
imposed on a U.S. person who fails to
timely report the distribution. A U.S. cit-
izen or resident as defined in § 28.2801—
2(b), but not including a foreign trust that
elects to be treated as a domestic trust,
generally is required to report such a dis-
tribution under section 6048(c).

(3) Penalties and use of information.
The filing of Form 706, Form 706-NA,
Form 708, or Form 709 does not relieve a
U.S. citizen or resident who is required to
file Form 3520 from any penalties im-
posed under section 6677(a) for failure to
comply with section 6048(c), or from any
penalties imposed under section 6039F(c)
for failure to comply with section 6039F(a).
Pursuant to section 6039F(c)(1)(A), the
Secretary may determine the tax conse-
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quences of the receipt of a purported for-
eign gift or bequest.

(d) Application of penalties—(1)
Accuracy-related penalties on underpay-
ments. The section 6662 accuracy-related
penalty may be imposed upon any under-
payment of tax attributable to—

(i) A substantial valuation understate-
ment under section 6662(g) of a covered
gift or covered bequest; or

(i1) A gross valuation misstatement un-
der section 6662(h) of a covered gift or
covered bequest.

(2) Penalty for substantial and gross
valuation misstatements attributable to in-
correct appraisals. The section 6695A
penalty for substantial and gross valuation
misstatements attributable to incorrect ap-
praisals may be imposed upon any person
who prepares an appraisal of the value of
a covered gift or covered bequest.

(3) Penalty for failure to file a return
and to pay tax. See section 6651 for the
application of a penalty for the failure to
file Form 708, or the failure to pay the
section 2801 tax.

(e) Effective/applicability date. This
section applies on and after the date of
publication of a Treasury decision adopt-
ing these rules as final regulations in the
Federal Register. Once these regulations
have been published as final regulations in
the Federal Register, taxpayers may rely
upon the final rules of this part for the
period beginning June 17, 2008, and end-
ing on the date preceding the date these
regulations are published as final regula-
tions in the Federal Register.

§ 28.2801-7 Determining responsibil-
ity under section 2801.

(a) Responsibility of recipients of gifts
and bequests from expatriates. It is the
responsibility of the taxpayer (in this case,
the U.S. citizen or resident receiving a gift
or bequest from an expatriate or a distri-
bution from a foreign trust funded at least
in part by an expatriate) to ascertain the
taxpayer’s obligations under section 2801,
which includes making the determination
of whether the transferor is a covered ex-
patriate and whether the transfer is a cov-
ered gift or covered bequest.

(b) Disclosure of return and return in-
formation—(1) In general. In certain cir-
cumstances, the Internal Revenue Service
(IRS) may be permitted, upon request of a
U.S. citizen or resident in receipt of a gift
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or bequest from an expatriate, to disclose
to the U.S. citizen or resident return or
return information of the donor or dece-
dent expatriate that may assist the U.S.
citizen or resident in determining whether
the donor or decedent was a covered ex-
patriate and whether the transfer was a
covered gift or covered bequest. The U.S.
citizen or resident may not rely upon this
information, however, if the U.S. citizen
or resident knows, or has reason to know,
that the information received from the IRS
is incorrect. The circumstances under
which such information may be disclosed
to a U.S. citizen or resident, and the pro-
cedures for requesting such information
from the IRS, will be as provided by pub-
lication in the Internal Revenue Bulletin
(see § 601.601(d)(2)(i1)(h)).

(2) Rebuttable presumption. Unless a
living donor expatriate authorizes the dis-
closure of his or her relevant return or
return information to the U.S. citizen or
resident receiving the gift, there is a re-
buttable presumption that the donor is a
covered expatriate and that the gift is a
covered gift. A taxpayer who reasonably
concludes that a gift or bequest is not
subject to section 2801 may file a protec-
tive Form 708 in accordance with
§ 28.6011-1(b) to start the period for the
assessment of any section 2801 tax.

(c) Effective/applicability date. This
section applies on and after the date of
publication of a Treasury decision adopt-
ing these rules as final regulations in the
Federal Register. Once these regulations
have been published as final regulations in
the Federal Register, taxpayers may rely
upon the final rules of this part for the
period beginning June 17, 2008, and end-
ing on the date preceding the date these
regulations are published as final regula-
tions in the Federal Register.

§ 28.6001-1 Records required to be
kept.

(a) In general. Every U.S. recipient as
defined in § 28.2801-2(e) subject to tax-
ation under chapter 15 of the Internal Rev-
enue Code must keep, for the purpose of
determining the total amount of covered
gifts and covered bequests, such perma-
nent books of account or records as are
necessary to establish the amount of that
person’s aggregate covered gifts and cov-
ered bequests, and the other information
required to be shown on Form 708,
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“United States Return of Tax for Gifts and
Bequests from Covered Expatriates.” All
documents and vouchers used in prepar-
ing the Form 708 must be retained by the
person required to file the return so as to
be available for inspection whenever re-
quired.

(b) Supplemental information. In order
that the Internal Revenue Service (IRS)
may determine the correct tax, the U.S.
recipient as defined in § 28.2801-2(e)
must furnish such supplemental informa-
tion as may be deemed necessary by the
IRS. Therefore, the U.S. recipient must
furnish, upon request, copies of all docu-
ments relating to the covered gift or cov-
ered bequest, appraisals of any items in-
cluded in the aggregate amount of covered
gifts and covered bequests, copies of bal-
ance sheets and other financial statements
obtainable by that person relating to the
value of stock or other property constitut-
ing the covered gift or covered bequest,
and any other information obtainable by
that person that may be necessary in the
determination of the tax. See section 2801
and the corresponding regulations. For ev-
ery policy of life insurance listed on the
return, the U.S. recipient must procure a
statement from the insurance company on
Form 712 and file it with the IRS office
where the return is filed. If specifically
requested by the Commissioner, the insur-
ance company must file this statement di-
rectly with the Commissioner.

§ 28.6011-1 Returns.

(a) Return required. The return of any
tax to which this part 28 applies must be
made on Form 708, “United States Return
of Tax for Gifts and Bequests from Cov-
ered Expatriates,” according to the in-
structions applicable to the form. With
respect to each covered gift and covered
bequest received during the calendar year,
the U.S. recipient as defined in § 28.2801—
2(e) must include on Form 708 the infor-
mation set forth in § 25.6019—-4. The U.S.
recipient must file Form 708 for each cal-
endar year in which a covered gift or
covered bequest is received. The U.S. re-
cipient who receives the covered gift or
covered bequest during the calendar year
is the person required to file the return. A
U.S. recipient is not required to file such
form, however, for a calendar year in
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which the total fair market value of all
covered gifts and covered bequests re-
ceived by that person during that calendar
year is less than or equal to the section
2801(c) amount, which is the dollar
amount of the per-donee exclusion in ef-
fect under section 2503(b) for that calen-
dar year.

(b) Protective return. (i) A U.S. citizen
or resident (as defined in § 28.2801-2(b))
that receives a gift or bequest from an
expatriate and reasonably concludes that
the gift or bequest is not a covered gift or
a covered bequest from a covered expatri-
ate may file a protective Form 708 in
order to start the period for assessment of
tax. To be a protective Form 708, it must
provide all of the information otherwise
required on Form 708, along with an af-
fidavit, signed under penalties of perjury,
setting forth the information on which that
U.S. citizen or resident has relied in con-
cluding that the donor or decedent, as the
case may be, was not a covered expatriate,
or that the transfer was not a covered gift
or a covered bequest, as well as that per-
son’s efforts to obtain other information
that might be relevant to these determina-
tions. If that U.S. citizen or resident has
obtained information from the Internal
Revenue Service (IRS) (as described in
§ 28.2801-7(b)(1)), it must attach a copy
of such information. The U.S. citizen or
resident also must attach a copy of a com-
pleted Form 3520, Part III, for all trust
distributions, or Part IV for all gifts and
bequests, if applicable. If the return meets
the requirements of this paragraph (b)(i),
and if the IRS does not assess a section
2801 tax liability for that tax year within
the limitations period for assessment
stated in section 6501, the IRS may not
later assess a section 2801 tax with regard
to any transfer reported on that Form 708.

(i1) A U.S. citizen or resident who re-
ceives a gift or bequest from an expatriate
and who files a protective Form 708 meet-
ing the requirements of paragraph (b)(i) of
this section showing no tax due, absent
fraud or other special factors, will not be
subject to any additions to tax for late
filing under section 6651(a)(1) or for late
payment under section 6651(a)(2), even if
the gift or bequest is determined to be a
covered gift or covered bequest from a
covered expatriate within the limitations
period for assessment stated in section
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6501. Notwithstanding the foregoing,
however, if a U.S. citizen or resident
knows, or has reason to know, that the
information provided by the IRS or any
other source is incorrect or incomplete,
that U.S. citizen or resident may not rely
on that information, and except as pro-
vided in the preceding paragraph (b)(i) of
this section, may be subject to all of the
generally applicable provisions governing
assessment of tax, collection of tax, and
penalties. See sections 6501, 6502, 6651
and 6662.

(c) Effective/applicability dates. This
section applies on and after the date of
publication of a Treasury decision adopt-
ing these rules as final regulations in the
Federal Register.

§ 28.6060—1 Reporting requirements
for tax return preparers.

(a) In general. A person that employs
one or more signing tax return preparers
to prepare a return or claim for refund of
any tax to which this part 28 applies, other
than for the person, at any time during a
return period, must satisfy the recordkeep-
ing and inspection requirements in the
manner stated in § 1.6060—1 of this chap-
ter.

(b) Effective/applicability date. This
section applies to returns and claims for
refund filed on or after the date of publi-
cation of a Treasury decision adopting
these rules as final regulations in the Fed-
eral Register.

§ 28.6071-1 Time for filing returns.

(a) In general—(1) A U.S. recipient as
defined in § 28.2801-2(e) must file Form
708, “U.S. Return of Gifts or Bequests
from Covered Expatriates,” on or before
the fifteenth day of the eighteenth calen-
dar month following the close of the cal-
endar year in which the covered gift or
covered bequest was received. Notwith-
standing the preceding sentence, the due
date for a Form 708 reporting a covered
bequest that is not received on the dece-
dent’s date of death under § 28.2801—
4(d)(3) is the later of—

(1) The fifteenth day of the eighteenth
calendar month following the close of the
calendar year in which the covered expa-
triate died; or

(i1) The fifteenth day of the sixth month
of the calendar year following the close of
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the calendar year in which the covered
bequest was received.

(2) If a U.S. recipient receives multiple
covered gifts and covered bequests during
the same calendar year, the rule in para-
graph (a)(1) of this section may result in
different due dates and the filing of mul-
tiple returns reporting the different trans-
fers received during the same calendar
year.

(b) Migrated foreign trust. The due
date for a Form 708 for the year in which
a foreign trust becomes a domestic trust is
the fifteenth day of the sixth month of the
calendar year following the close of the
calendar year in which the foreign trust
becomes a domestic trust.

(¢) Certain returns by foreign trusts—
(1) Election under § 28.2801-5(d) for cal-
endar year in which no covered gift or
covered bequest received. A foreign trust
making an election to be treated as a do-
mestic trust for purposes of section 2801
under § 28.2801-5(d) for a calendar year
in which the foreign trust received no cov-
ered gifts or covered bequests must file a
Form 708 on or before the fifteenth day of
the sixth month of the calendar year fol-
lowing the close of the calendar year for
which the election is made.

(2) Certification to maintain election
under § 28.2801-5(d) for calendar year in
which no covered gift or covered bequest
received. An electing foreign trust filing a
Form 708 to certify that the electing for-
eign trust did not receive any covered gifts
or covered bequests during the calendar
year must file the Form 708 on or before
the fifteenth day of the sixth month of the
calendar year following the close of that
calendar year. See § 28.2801-5(d)(4).

(d) Transition period. The Form 708
reporting covered gifts or covered be-
quests received on or after June 17, 2008,
and before the date of publication of a
Treasury decision adopting these rules as
final regulations in the Federal Register,
will be due within a reasonable period of
time after the date of that publication as
specified in the final regulations, but in no
event before the due date of the first return
required under the final regulations for
covered gifts or covered bequests received
after the final regulations are published.

(e) Effective/applicability dates. This
section applies to each Form 708 filed on
or after the date on which a Treasury
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decision is published adopting these rules
as final regulations in the Federal Regis-
ter.

§ 28.6081—-1 Automatic extension of time
for filing returns reporting gifts and
bequests from covered expatriates.

(a) In general. A U.S. recipient as de-
fined in § 28.2801-2(e) may request an
extension of time to file a Form 708, “U.S.
Return of Gifts or Bequests from Covered
Expatriates,” by filing Form 7004, “Ap-
plication for Automatic Extension of
Time to file Certain Business Income Tax,
Information, and Other Returns.” A U.S.
recipient must include on Form 7004 an
estimate of the amount of section 2801 tax
liability and must file Form 7004 with the
Internal Revenue Service office desig-
nated in the Form’s instructions (except as
provided in § 301.6091-1(b) of this chap-
ter for hand-carried documents).

(b) Automatic extension. A U.S. recip-
ient as defined in § 28.2801-2(e) will be
allowed an automatic six-month extension
of time beyond the date prescribed in
§ 28.6071-1 to file Form 708 if Form
7004 is filed on or before the due date for
filing Form 708 in accordance with the
procedures under paragraph (a) of this
section.

(c) No extension of time for the pay-
ment of tax. An automatic extension of
time for filing a return granted under para-
graph (b) of this section will not extend
the time for payment of any tax due with
such return.

(d) Penalties. See section 6651 regard-
ing penalties for failure to file the required
tax return or failure to pay the amount
shown as tax on the return.

(e) Effective/applicability dates. This
section applies to applications for an ex-
tension of time to file Form 708 filed on or
after the date of publication of a Treasury
decision adopting these rules as final reg-
ulations in the Federal Register.

§ 28.6091-1 Place for filing returns.

A U.S. recipient as defined in
§ 28.2801-2(e) must file Form 708, “U.S.
Return of Gifts and Bequests from Cov-
ered Expatriates,” with the Internal Reve-
nue Service office designated in the in-
structions applicable to the Form.
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§ 28.6101—1 Period covered by returns.

See § 28.6011-1 for the rules relating
to the period covered by the return.

§ 28.6107—1 Tax return preparer must
furnish copy of return or claim for
refund to taxpayer and must retain a
copy or record.

(a) In general. A person who is a sign-
ing tax return preparer of any return or
claim for refund of any tax to which this
part 28 applies must furnish a completed
copy of the return or claim for refund to
the taxpayer and retain a completed copy
or record in the manner stated in
§ 1.6107-1 of this chapter.

(b) Effective/applicability dates. This
section applies to returns and claims for
refund filed on or after the date of publi-
cation of a Treasury decision adopting
these rules as final regulations in the Fed-
eral Register.

§ 28.6109—1 Tax return preparers
furnishing identifying numbers for
returns or claims for refund.

(a) In general. Each tax return or claim
for refund of the tax under chapter 15 of
subtitle B of the Internal Revenue Code
prepared by one or more signing tax re-
turn preparers must include the identify-
ing number of the preparer required by
§ 1.6695—1(b) of this chapter to sign the
return or claim for refund in the manner
stated in § 1.6109-2 of this chapter.

(b) Effective/applicability date. This
section applies on and after the date of
publication of a Treasury decision adopt-
ing these rules as final regulations in the
Federal Register.

§ 28.6151-1 Time and place for paying
tax shown on returns.

The tax due under this part 28 must be
paid at the time prescribed in § 28.6071-1
for filing the return, and at the place pre-
scribed in § 28.6091-1 for filing the re-
turn.

§ 28.6694—1 Section 6694 penalties
applicable to return preparer.

(a) In general. For general rules re-
garding section 6694 penalties applicable
to preparers of returns or claims for refund
of the tax under chapter 15 of subtitle B of
the Internal Revenue Code (Code), see
§ 1.6694—1 of this chapter.
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(b) Effective/applicability date. This
section applies to returns and claims for
refund filed, and advice provided, on or
after the date of publication of a Treasury
decision adopting these rules as final reg-
ulations in the Federal Register.

§ 28.6694-2 Penalties for understate-
ment due to an unreasonable position.

(a) In general. A person who is a tax
return preparer of any return or claim for
refund of any tax under chapter 15 of
subtitle B of the Code is subject to penal-
ties under section 6694(a) in the manner
stated in § 1.6694-2 of this chapter.

(b) Effective/applicability date. This
section applies to returns and claims for
refund filed, and advice provided, on or
after the date of publication of a Treasury
decision adopting these rules as final reg-
ulations in the Federal Register.

§ 28.6694-3 Penalty for understate-
ment due to willful, reckless, or inten-
tional conduct.

(a) In general. A person who is a tax
return preparer of any return or claim for
refund of any tax under chapter 15 of
subtitle B of the Code is subject to penal-
ties under section 6694(b) in the manner
stated in § 1.6694-3 of this chapter.

(b) Effective/applicability date. This
section applies to returns and claims for
refund filed, and advice provided, on or
after the date of publication of a Treasury
decision adopting these rules as final reg-
ulations in the Federal Register.
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§ 28.6694—4 Extension of period of
collection when tax return preparer pays
15 percent of a penalty for
understatement of taxpayer’s liability
and certain other procedural matters.

(a) In general. For rules relating to the
extension of the period of collection when
a tax return preparer who prepared a re-
turn or claim for refund of tax under chap-
ter 15 of subtitle B of the Code pays 15
percent of a penalty for understatement of
taxpayer’s liability, and for procedural
matters relating to the investigation, as-
sessment, and collection of the penalties
under section 6694(a) and (b), the rules
under § 1.6694—4 of this chapter apply.

(b) Effective/applicability date. This
section applies to returns and claims for
refund filed, and advice provided, on or
after the date of publication of a Treasury
decision adopting these rules as final reg-
ulations in the Federal Register.

§ 28.6695—1 Other assessable penalties
with respect to the preparation of tax
returns for other persons.

(a) In general. A person who is a tax
return preparer of any return or claim for
refund of any tax under chapter 15 of
subtitle B of the Internal Revenue Code
(Code) is subject to penalties for failure to
furnish a copy to the taxpayer under sec-
tion 6695(a) of the Code, failure to sign
the return under section 6695(b) of the
Code, failure to furnish an identification
number under section 6695(c) of the
Code, failure to retain a copy or list under
section 6695(d) of the Code, failure to file
a correct information return under section
6695(e) of the Code, and negotiation of a
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check under section 6695(f) of the Code,
in the manner stated in § 1.6695—1 of this
chapter.

(b) Effective/applicability date. This
section applies to returns and claims for
refund filed on or after the date of publi-
cation of a Treasury decision adopting
these rules as final regulations in the Fed-
eral Register.

§ 28.6696—1 Claims for credit or re-
fund by tax return preparers and apprais-
ers.

(a) In general. For rules regarding
claims for credit or refund by a tax return
preparer who prepared a return or claim
for refund for any tax under chapter 15 of
subtitle B of the Internal Revenue Code
(Code), or by an appraiser that prepared
an appraisal in connection with such a
return or claim for refund under section
6695A of the Code, the rules under
§ 1.6696—1 of this chapter will apply.

(b) Effective/applicability date. This
section applies to returns and claims for
refund filed, appraisals, and advice pro-
vided, on or after the date of publication
of a Treasury decision adopting these
rules as final regulations in the Federal
Register.

§ 28.7701-1 Tax return preparer.

For the definition of the term tax return
preparer, see § 301.7701-15 of this chapter.

John Dalrymple

Deputy Commissioner for

Services and Enforcement.

(Filed by the Office of the Federal Register on September 9,

2015, 8:45 a.m., and published in the issue of the Federal
Register for September 10, 2015, 80 F.R. 54447)

Bulletin No. 2015-39



Definition of Terms

Revenue rulings and revenue procedures
(hereinafter referred to as “rulings”) that
have an effect on previous rulings use the
following defined terms to describe the
effect:

Amplified describes a situation where
no change is being made in a prior pub-
lished position, but the prior position is
being extended to apply to a variation of
the fact situation set forth therein. Thus, if
an earlier ruling held that a principle ap-
plied to A, and the new ruling holds that
the same principle also applies to B, the
earlier ruling is amplified. (Compare with
modified, below).

Clarified is used in those instances
where the language in a prior ruling is
being made clear because the language
has caused, or may cause, some confu-
sion. It is not used where a position in a
prior ruling is being changed.

Distinguished describes a situation
where a ruling mentions a previously pub-
lished ruling and points out an essential
difference between them.

Modified is used where the substance
of a previously published position is being
changed. Thus, if a prior ruling held that a
principle applied to A but not to B, and the
new ruling holds that it applies to both A

Abbreviations

The following abbreviations in current
use and formerly used will appear in ma-

terial published in the Bulletin.
A—Individual.
Acq.—Acquiescence.
B—Individual.
BE—Beneficiary.
BK—Bank.
B.T.A—Board of Tax Appeals.
C—Individual.
C.B.—Cumulative Bulletin.
CFR—Code of Federal Regulations.
CI—City.
COOP—Cooperative.
Cr.D.—Court Decision.
CY—County.
D—Decedent.
DC—Dummy Corporation.
DE—Donee.
Del. Order—Delegation Order.
DISC—Domestic International Sales Corporation.
DR—Donor.
E—Estate.
EE—Employee.
E.O—Executive Order.
ER—Employer.
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and B, the prior ruling is modified because
it corrects a published position. (Compare
with amplified and clarified, above).

Obsoleted describes a previously pub-
lished ruling that is not considered deter-
minative with respect to future transac-
tions. This term is most commonly used in
a ruling that lists previously published rul-
ings that are obsoleted because of changes
in laws or regulations. A ruling may also
be obsoleted because the substance has
been included in regulations subsequently
adopted.

Revoked describes situations where the
position in the previously published ruling
is not correct and the correct position is
being stated in a new ruling.

Superseded describes a situation where
the new ruling does nothing more than
restate the substance and situation of a
previously published ruling (or rulings).
Thus, the term is used to republish under
the 1986 Code and regulations the same
position published under the 1939 Code
and regulations. The term is also used
when it is desired to republish in a single
ruling a series of situations, names, etc.,
that were previously published over a pe-
riod of time in separate rulings. If the new
ruling does more than restate the sub-

ERISA—Employee Retirement Income Security Act.
EX—Executor.

F—Fiduciary.

FC—Foreign Country.

FICA—TFederal Insurance Contributions Act.
FISC—Foreign International Sales Company.
FPH—Foreign Personal Holding Company.
F.R—Federal Register.

FUTA—Federal Unemployment Tax Act.
FX—Foreign corporation.

G.C.M—Chief Counsel’s Memorandum.
GE—Grantee.

GP—General Partner.

GR—Grantor.

IC—Insurance Company.

I.R.B—Internal Revenue Bulletin.

LE—T essee.

LP—TLimited Partner.

LR—I essor.

M—Minor.

Nonacq.—Nonacquiescence.
O—Organization.

P—Parent Corporation.

PHC—Personal Holding Company.
PO—Possession of the U.S.

PR—Partner.

PRS—Partnership.

stance of a prior ruling, a combination of
terms is used. For example, modified and
superseded describes a situation where the
substance of a previously published ruling
is being changed in part and is continued
without change in part and it is desired to
restate the valid portion of the previously
published ruling in a new ruling that is
self contained. In this case, the previously
published ruling is first modified and then,
as modified, is superseded.

Supplemented is used in situations in
which a list, such as a list of the names of
countries, is published in a ruling and that
list is expanded by adding further names
in subsequent rulings. After the original
ruling has been supplemented several
times, a new ruling may be published that
includes the list in the original ruling and
the additions, and supersedes all prior rul-
ings in the series.

Suspended is used in rare situations to
show that the previous published rulings
will not be applied pending some future
action such as the issuance of new or
amended regulations, the outcome of
cases in litigation, or the outcome of a
Service study.

PTE—Prohibited Transaction Exemption.
Pub. L—Public Law.

REIT—Real Estate Investment Trust.
Rev. Proc—Revenue Procedure.

Rev. Rul—Revenue Ruling.
S—Subsidiary.

S.P.R—Statement of Procedural Rules.
Star—Statutes at Large.

T—Target Corporation.

T.C—Tax Court.

T.D.—Treasury Decision.
TFE—Transferee.

TFR—Transferor.

T.1.R—Technical Information Release.
TP—Taxpayer.

TR—Trust.

TT—Trustee.

U.S.C.—7United States Code.
X—Corporation.

Y—Corporation.

Z—Corporation.
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